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LETTER I. 

You complain to me that, although utterly ignorant of 
law, you are constantly compelled to exercise your own 
judgment on legal points : that you cannot always have 
your solicitor at your elbow ; and yet a contract for the 
sale, purchase, or lease of an estate, a loan, or, perhaps, 
even an agreement to make a settlement on a child's 
marriage, must be entered into at once ; and it is not 
until you have gone too far to retreat that you learn 
what errors you have committed : that you are even at 
a loss in giving instructions for your will, and wholly 
incapable of making the most simple one for yourself : 
that you cannot readily comprehend your solicitor when 
you seek his advice: that, in a word, you have been 
plunged into a lawsuit, which a slight previous know- 
ledge might happily have prevented. It is, unquestion- 
ably, a matter of profound regret, that so large a 
proportion of contracts respecting estates should lead 
to litigation. It is equally to be regretted that, how- 
ever desirous the man of property may be to understand 
the effect of his daily contracts, there is no source to 
which he can apply for the desired information. You 
ask me to remove the cause of your complaint, and in 
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2 INTEODUCTION. 

particular to point out the precautions to which you 
should attend in selling, buying, mortgaging, leasing, 
settling, and devising estates. You express, besides, a 
desire to know something in a popular way of the 
nature of the different interests in property, and of the 
mutual rights of yourself and your wife, and of your 
power over your children, which would lead me to 
introduce the new law of divorce to your notice. You 
further ask me to give you some general hints as to 
your conduct in the character of a trustee or executor, 
which may keep you from harm. In short, you want, 
in the form of familiar letters, what is now so much in 
vogue, a work upon an interesting subject calculated 
" for the million," whom I should be but too happy to 
assist : such a work, whilst it imparts knowledge, may, 
perchance, beguile a few hours in a railway carriage. I 
have in my youth and in my manhood written much 
for the learned in the law ; why should I not, at the 
close of my career, write somewhat for the unlearned ? 
This I shall proceed to do concisely, and without 
encumbering my pages with many technical phrases. I 
must premise, that I shall say little which is not 
warranted by decided cases ; but I shall not burden 
you with references to them, as they lie scattered in 
many a bulky volume to which you have not access. 



DISTINCTION BETWEEN LAW AND EQUITY. 



LETTER II. 

To enable you to understand some terms which I must 
necessarily use in speaking of the remedy for breach of 
contract, I must explain the difference between law and 
equity. It is peculiar to the constitution of this 
country, that the law on the same case is frequently 
administered differently by different courts; and that 
not from a contrary exposition of the same rules. It 
must sound oddly to a foreigner, that on one side of 
Westminster Hall a man shall recover an estate without 
argument, on account of the clearness of his title ; and 
that on the other side of the Hall his adversary shall, 
with equal facility, recover back the estate. In all other 
countries, if we except America, which adopted in a 
great measure our laws, the law is tempered with equity ; 
and the same grounds rule the same case in all the 
courts of justice. The division of our law into what is 
termed legal and equitable, arose partly from necessity 
and partly from the desire of the ecclesiastics of former 
times to usurp a control over the common-law courts. 
Our legal judges heretofore adhered so strictly to techni- 
cal rules, although frequently subversive of substantial 
justice, that the Chancellors interfered, and moderated 
the rigour of the law according, as it is termed, to 
equity and good conscience. The judges in equity soon 
found it necessary, like the common-law judges, to 
adhere to the decisions of their predecessors ; whence it 
has inevitably happened, that there are settled and 
inviolable rules of equity, which require to be moderated 
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by the rules of good conscience, as much as ever the 
most rigorous and inflexible rule of law did before the 
Chancellors interposed on equitable grounds. However, 
as the law of property is now administered in the 
different forums, allowing for the imperfection of all 
human laws, it exhibits a splendid and comprehensive 
code of jurisprudence. Legislative attempts have been 
made to give to our supreme courts of law equitable 
jurisdiction over contracts ; but they have, in a great 
measure, necessarily failed, and they never can succeed 
until the requisite machinery is provided in the common- 
law courts to enable them to perform the duties which 
now devolve upon the Court of Chancery. As some 
equitable powers have been conferred on courts of law* 
so some legal powers have been conferred on courts of 
equity,-f- the object in both cases being to enable each 
court to give all the relief to which the suitor is entitled. 
It is left to the discretion of the equity judge to try an 
issue of fact before a jury at common law, before a jury 
in Chancery, or before the court without a jury. One 
of the learned equity judges, at the request of one party, 
sent an issue to be tried at common law. The observa- 
tions which were attributed to the learned judge led to 
an explanation between him and his bar, who could not 
admit their incompetency to execute the duty cast upon 
them by the legislature. This happily was explained to the 
satisfaction of both the bench and the bar. None doubt the 
competency of the equity bar, but still neither the judges 
nor the barristers have hitherto been accustomed to cross- 
examine witnesses or to address juries, or to preside over 
them. Whether it is desirable to give to all our courts the 
like jurisdiction, I must leave it to the authorities to decide. 

* 15 & 16 Vict., c. 76; 17 & 18 Vict., c. 125. 

1 21 & 22 Vict, c. 27 ; 15 & 16 Vict., c 86, s. 61, 62. 
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America has been referred to as a great example of the 
benefits of the fusion of law and equity. But there were 
great complaints in that country against the mode in 
which equity was administered; and I do not understand 
that law and equity have been united there, although 
now the same judge administers both law and equity, 
sitting alternately as a common-law or an equity judge, 
as occasion may require, just as our Court of Exchequer 
formerly exercised both jurisdictions. We should always 
bear in mind that it is not a question whether, as an 
abstract proposition, we should sever law and equity, but 
the question is whether, now that they have been severed 
for centuries, it is wise to unite them generally. Many 
powers may with great advantage be extended to both 
jurisdictions, which now or formerly were confined to 
one ; and this is the direction which legislation takes. 
But the measure has never been considered in an en- 
larged view. 

The essential difference between law and equity, as it 
affects the subject upon which I am writing, consists in 
this, that equity will give you the thing itself for which 
you have contracted; whereas the law can only give you 
a pecuniary compensation for the dishonesty of the other 
party in not fulfilling his contract. Thus, if you were 
to sell your estate to your neighbour Tompson, and 
were afterwards, disliking the bargain, to refuse to con- 
vey it to him, he would have it in his election to proceed 
against you either at law or in equity. If he resolved to 
proceed at law, he would bring an action against you for 
the recovery of damages for breach of contract, and a 
jury would decide the amount of the damages which you 
ought to pay, but still you would retain the estate in 
the same manner as if you had never contracted to sell 
it. But if he wished to have the estate itself, he would 
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ffle a bill in equity against you, for what is termed a 
specific performance, or a performance in specie, and the 
court would not, like a court of law, in effect, let you off 
the contract on payment of damages, but would compel 
you to convey the estate itself to the purchaser upon 
his paying the purchase-money to you. This equity is 
founded upon the principle, that the court considers 
that as actually performed which is agreed to be done ; 
so that the instant after you have entered into a contract 
to sell an estate, the court considers the estate as belong- 
ing to the purchaser, and the purchase-money as belong- 
ing to you, and so vice versd. Of course, as the court 
compelled you to perform the contract, there were no 
damages to pay. But this has lately been altered, and a 
court of equity can now not only enforce a specific per- 
formance of a contract, but can besides award damages, 
either in addition to, or in substitution for, such specific 
performance * This was not a blending of the powers 
of the two courts, but the creation of a new power to 
grant at once specific performance and damages, or dam- 
ages in substitution of specific performance. I tried in 
vain to prevent it, as it was not called for, and would 
lead, in every case, to* a contest for damages — on account 
of delay, for example — which would be conducted with 
more pertinacity, and with greater expense, than the real 
question between the vendor and the purchaser. Another 
innovation which it would be difficult to defend, is vest- 
ing in the equity judge, without a jury, and without the 
consent of the parties, the power of assessing the dam- 
ages.*)* These, in my opinion, are not improvements of 
the law, as it has been administered beneficially for cen- 

* 21 & 22 Vict., c. 27, s. 2 ; founded upon the 3d Beport of the Chan- 
cery Commission ; 1856. 
f 21 & 22 Vict., c. 27, s.5. 
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tunes. The terms specific performance, and action for 
breath of contract, will now, I hope, be familiar to you. 
I shall frequently be compelled to use them in the course 
of my correspondence 

The remedy in equity, I must remark, is open to a 
seller as well as to a buyer, although a seller merely 
wants the purchase-money ; so that if a vendor would 
prefer getting rid of the property, and receiving the 
whole of the purchase-money, to keeping the estate, and 
taking his chance of the amount of damages at law, he 
may apply to equity for a specific performance. 

But equity will not interfere in every case A man 
acting without good kith cannot reqSe the extraor- 
dinary aid of the court, but will be left to his remedy 
at law, where his bad conduct will have its full opera- 
tion with a jury. And in many cases equity will not 
interfere, although the applicant or plaintiff, as he is 
called, has acted bond fide ; for instance, where the 
estate has by surprise or mistake been sold at an under- 
value. Thus where the known agent of the seller bid 
for the estate at an auction on behalf of the purchaser, 
and other persons present, thinking that he was bidding 
as a puffer on the part of the seller, were deterred from 
bidding, the court, on the ground of surprise, refused to 
interfere against the seller, who resisted the sale 

Equity also looks to the substantial intention of the 
parties, whereas the courts of law adhere more strictly 
to the letter of the contract Thus, if an estate is 
described in a particular of sale to be in good repair, 
and it turns out to be in bad repair, the seller cannot 
enforce the contract at law; but equity, if the purchaser 
is not in want of immediate possession, so that there is 
time to do the repairs before possession is essential to 
him, will compel him to take the house upon being 
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allowed a sufficient sum to repair it : if a man sell a 
leasehold estate, as having 70 years to run, and the 
term is only 68, the purchaser will in equity be decreed 
to take the estate with an abatement ; at law, the con- 
tract cannot be enforced by the vendor : again, if the 
time is stipulated for the performance of the contract, 
that stipulation is of the essence of the contract at law ; 
whereas in equity, if the time was not material, or the 
party complaining was aware of the cause of the delay 
when he entered into the agreement, and the other party 
is not wilfully lying by, equity will compel a specific 
performance in the same manner as if the party had been 
ready to perform his agreement by the time stipulated ; 
but parties may expressly stipulate that time shall be of 
the essence of the contract, so as to be binding even in 
equity. If the seller cannot make a title to the whole 
estate sold, the purchaser is not at law compellable to 
take the part to which a title can be made ; but in 
equity, if the part to which a title cannot be made is not 
necessary to the enjoyment of the rest, equity will compel 
him to take it, and will allow him a proper abatement 
out of the purchase-money. In one case a man pur- 
chased a house on the north side of the Thames, which 
was supposed to be in Essex, but which turned out to 
be in Kent, a small part of which county happens to be 
on the other side of the river. The purchaser was told 
he would be made a churchwarden of Greenwich, when 
his object was to be a freeholder in Essex ; yet he was 
compelled to take the house. These instances, and others 
to which I shall in subsequent letters draw your atten- 
tion, will sufficiently show the difference, in these re- 
spects, between law and equity. The latitude which a 
court of equity allows itself in enforcing agreements 
against the letter, and, perhaps, in some cases, contrary 
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to the spirit of the contract, may be narrowed by the 
express stipulation of the parties. This should always 
be attended to. 

The ground upon which equity proceeds in the cases 
which I have mentioned is, that the agreement can be 
performed in substance. A purchaser cannot be com- 
pelled, even in equity, to take an undivided part of 
an estate — as where the seller and a third person are 
tenants in common, so that each is entitled to only an 
undivided moiety — if he contracted for the entirety; nor 
a leasehold, however long the term in it may be, or a 
copyhold instead of a freehold. And if you were to buy 
at an auction a mansion-house in one lot, and farms, 
&c. in others, equity would relieve you from the 
whole contract if no title could be made to the man- 
sion-house. 

From the different rules of law and equity it fre- 
quently happens that both courts are resorted to with 
relation to the same contract I will give you an 
instance of this : Suppose that you had bought an 
estate of Tompson, and the agreement was to be per- 
formed by a day named, and that he made out his title, 
and was ready to convey to you at the time, but your 
money was not ready, Tompson might bring an action 
against you for damages for breach of the contract ; but 
if the day appointed was not material, you might file a 
bill against him for what is termed an injunction, and 
a specific performance ; and equity would accordingly 
enjoin him not to proceed further with the action, and 
would compel him to convey the estate to you upon 
payment of the purchase-money, but you would not be 
allowed to be guilty of further delay in payment of the 
purchase-money. 

If you sell an estate, your title to which proves bad, 
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or even doubtful, and you cannot cure the defect, equity 
of course cannot relieve the purchaser, unless he choose 
to take the title with all its faults ; but the purchaser 
may recover damages against you at law. However, 
where a man is without fraud incapable of making a 
good title, a purchaser can even at law only recover 
what ore called nominal damages — a shilling, for in- 
stance. I daresay that you think it high time this 
Letter should end. You must, however, preserve your 
patience, or I shall never make a lawyer of you. 
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LETTER III. 

In my last Letter I mentioned the principle upon which 
a specific performance is decreed — viz. that the court 
considers that which is agreed to be done as actually 
performed, so that from the time of an agreement for 
sale the estate in equity belongs to the purchaser, and 
the purchase-money to the vendor. I hasten to unfold 
to you the very important consequences of this doctrine, 
to which a slight inattention on your part might wholly 
overthrow your plans in the disposal of your property 
amongst your family. 

I shall first consider you as a seller. As the estate is 
no longer yours, if you have devised it, it will not pass 
to the devisee except as a mere trustee for the purchaser ; 
and even if you have by your will directed it to be sold, 
and actually given the money to arise by the sale to a 
legatee, yet if you sell the estate yourself, he will not be 
entitled either to the purchase-money or the estate. But 
the purchase-money, although not paid, will go to your 
personal representative in the same way as the rest of 
your personal property. Therefore, where you wish the 
money to go to the person who would have taken the 
estate, or that he should have the estate itself, in case 
you should abandon the contract, or it should prove to 
be such a one as equity will not enforce, you should 
carry your intention into effect by a codicil at the time 
you enter into the contract 

It is material you should be informed, that if you give 
a man only an option to purchase your estate, yet if he 
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accept it, even after your death, the nature of the property 
is changed. I think that I can make this quite plain 
to you. You have now both land and money. I will 
suppose that you have by your will given your estate to 
your eldest son, and the money amongst your younger 
children. You then grant a lease of the land to Tomp- 
son, and give him an option to purchase the estate for 
i?25,000 at any time within ten years. You would 
think, no doubt, that you had secured the estate to your 
eldest son. But, on the contrary, if you die before the 
end of the 10 years, and Tompson, after your death, but 
within the 10 years, elect to purchase the estate, the 
money would go to your younger children, and your 
eldest son would be stripped of all his fortune ! To 
obviate this, if you should enter into such a contract 
after making your will, you must, by a codicil, give the 
money to arise by sale to the person to whom you have 
given the estate, and then he will be secure of the pro- 
perty: and if you make your will after the contract, 
expressly declare that your devisee shall have the pur- 
chase-money, if the lessee make his option to take the 
estate. 

I shall now consider you as a buyer. The estate is 
yours from the moment the contract is executed ; and 
the purchase-money must be paid out of your personal 
property. The consequence of equity thus deeming the 
estate to belong to you, is, that you may dispose of it 
by your will, or otherwise, even before the conveyance, 
just the same as if you had paid the purchase-money, 
and the estate were actually conveyed. You must, 
therefore, upon a purchase, always reflect that your 
disposable cash is decreased by the amount of the 
purchase-money; and that unless you otherwise dis- 
pose of it the estate will go to your heir. A moment's 
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reflection will show what serious consequences may 
follow from a neglect on your part ; for suppose you 
purchase an estate with the i?10,000 in the funds, 
which you have given by your will to your younger 
children, and which constitutes the bulk of your per- 
sonal property, and should neglect to devise the estate, 
the money must go to pay for it, at the expense of your 
younger children, who would be left nearly destitute, 
whilst your eldest son, to whom the estate would de- 
scend, would have a large fortune. Distressing cases of 
this kind happen every now and then 

If your personal property undisposed of is not suffi- 
cient to pay for the estate, it would be better, perhaps, 
to direct it to be sold again, and the first purchase- 
money to be paid out of the money produced by the 
re-sale. You must remember that in devising or suffer- 
ing an estate to descend which you have purchased and 
not paid for, your devisee or heir will be entitled to 
have the purchase-money paid out of your personal 
property, although you may have given it all to another 
person. A most vexatious case once happened: A 
younger brother agreed to purchase an estate from his 
elder brother ; the conveyance was accordingly executed, 
but the money was not paid. The younger brother then 
made his will, giving his property to his brother, sub- 
ject to legacies, and made him fexecutor. The will, 
however, was not executed so as to pass the estate. 
The younger brother died, and the elder brother took 
the estate as his heir, and also paid himself the pur- 
chase-money out of the personal property; by which he 
disappointed the legatees, who lost their legacies, whilst 
he got both the estate and the purchase-money for it. 

On the other hand, you must guard against the chance 
of the estate not being ultimately conveyed according to 
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the agreement. For if equity should for any reason 
refuse to execute the contract, or a good title cannot be 
made, the person to whom you have given, or suffered 
the estate to descend, will not be entitled to have it 
paid for out of your personal property, although he 
may be willing to accept such a title as can be made to 
it ; because equity will not interfere unless there is a 
binding contract at the death of the party. You should, 
therefore, provide for the purchase of another estate of 
equal value for your devisee or heir, in case the one pur- 
chased should not be conveyed to him. I must, how- 
ever, remark, that if by your will you direct an estate to 
be bought for which you have not actually contracted, 
and the estate cannot be bought according to your 
direction, yet equity will decree the money to be laid 
out in the purchase of another estate for the benefit of 
the devisee. 

Before I close this Letter, I shall give you a caution as 
to your Hampshire estate, wherein you have only a long 
lease for years, which you have bequeathed to your second 
son John. You tell me that you are about to purchase 
the fee, or, as you express it, to buy the estate out and 
out. Now the effect of a conveyance of the fee to you 
will clearly be to put an end to the lease, and to give you 
the entire interest in the estate discharged from the 
lease, and so the bequest to John would be defeated ; 
and the effect may be held to be the same immediately 
after the contract is executed, and even before the con- 
veyance ; to guard against which you should give the fee 
to John without delay by a codicil to your wilL And 
in giving this estate to John, after you have agreed to 
buy the fee, but before the conveyance, you should go a 
step further, and expressly declare that he shall have the 
lease, although he cannot obtain the fee, for it may 
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happen, as it has in a similar case, that the seller is 
not the owner of the estate, or cannot make a good title 
to it. 

You should bear in mind that, by the new law of wills, 
any estate which you may buy after the making of your 
Will, will pass by a general devise in it of all your 
estates. This I shall explain to you in a future Letter. 



16 PRECAUTIONS BT THE SELLER 



LETTER IV. 

In this Letter I intend to draw your attention to the 
precautions to be observed on the sale and purchase of 
estates as between yourself and the other party ; and 
first as to your conduct and duty as a Seller. 

I will not argue with you, whether in selling an estate 
you are bound in conscience to disclose all its defects to 
the purchaser. Moralists, as you know, agree that a seller 
is bound to do so, although the principle has been con- 
troverted. I shall content myself with stating how the 
law on this subject stands. 

If the person to whom you sell was aware of all the 
defects in the estate, of course he cannot impute bad 
faith to you in not repeating to him what he already 
knew ; neither will you be liable if you were yourself 
ignorant of the state of the property. And even if the 
purchaser was at the time of the contract ignorant of the 
defects, and you were acquainted with them, and did not 
disclose your knowledge to him, yet he will be without a 
remedy if they were such as might have been discovered 
by a vigilant man. The disclosure of such defects is at 
most what the civilians term a duty of imperfect obliga- 
tion ; and to claim the aid of the law, you must yourself 
be vigilant. If, however, you should, during the treaty, 
industriously prevent the purchaser from seeing a defect 
which might otherwise have easily been discovered — for 
example, if you carefully conceal from him the necessary 
repairs of a wall to preserve the estate from the sea, the 
contract would not bind the purchaser. In one case, a 
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seller plastered up a defect in a main wall, and papered it 
over, so as to conceal the defect, and the purchaser was 
relieved from the contract 

So if there is a latent defect in your estate, of which 
you are aware, and which the purchaser could not by 
any attention whatever possibly discover, you are, it 
seems, bound to disclose it to him, although you should 
sell the estate expressly subject to all its faults. Upon 
tfris point, howZ, the authorities are divided. 

This point has several times arisen on the sale of 
ships sold with all faults, yet described in an attractive 
manner, and kept afloat, so that the defects well known 
to the seller could not be discovered, and that has been 
held to be a fraud, which renders the sale void. But 
generally speaking, a sale with all faults is binding, and 
the seller is not bound to disclose faults within his own 
knowledge, although he must not conceal them. Where 
a seller knows there is a defect, which was concealed 
before he acquired the property— for example, where the 
defective wall was plastered and papered over before his 
purchase, and he only acquired a knowledge of the con- 
cealment after his purchase, and he sells with all faults, 
still he should disclose the defect, although it is a doubt- 
ful point of law whether he is bound to do so. 

If you actually describe the estate in the particulars 
of sale or agreement, you will, of course, be bound by 
the description. And if you misdescribe the estate with 
a fraudulent intent, it is unimportant that you expressly 
stipulated that an error in the description of it should 
not annul the sale. This was decided before the Seform 
Act, in a case where the estate was described to be about 
a mile from a borough-town ; and it was provided in 
the conditions of sale that an error in the description 
should not vitiate the sale. It turned out that the 

B 
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estate was between three and four miles from the place, 
and therefore the purchaser resisted the contract, and 
brought an action for recovery of the deposit which he 
had paid. It was left to the jury to say whether this 
was merely an erroneous statement, or the misdescrip- 
tion was wilfully introduced to make the land appear 
more valuable from being in the neighbourhood of a 
borough-town. In the former case, the contract remained 
in force ; but in the latter case, the purchaser was to 
be relieved from it, and was entitled to recover back 
his deposit. The purchaser had a verdict ; so that the 
jury must have thought the misdescription fraudulent. 

The sale of what is really a rack or full rent cannot be 
enforced if it be sold under the description of " a ground- 
rent." Where the sale was of a " brick-built house/' 
and the house was built partly of brick and partly of 
timber, and some parts of the exterior were composed of 
lath and plaster only, without any party- wall to the 
house, the purchaser was not compelled to complete the 
purchase. There must not be a substantial misdescrip- 
tion. 

But although you misrepresent the nature of the pro- 
perty, yet the purchaser cannot be relieved if he bought 
with full knowledge of the actual state of it : thus, if 
you describe an estate to be in a ring-fence, and the 
buyer knew that it was intersected by other lands ; or 
you warrant a house to be in perfect repair, and he knew 
that it was without a roof or windows, he cannot in 
either case object that the property does not agree with 
the description of it. 

But it would not be safe to rely upon the purchaser's 
knowledge in opposition to your own statement. If you 
were to state that a house was in good repair, knowing 
that it had the dry-rot, and were not to communicate 



CONCEALED ENCUMBRANCES. — FALSEHOODS. 19 

this fact to the purchaser, and the state of the house 
was not perfectly visible to everybody, you could not 
enforce the contract, although the purchaser might take 
the property if he pleased, with a compensation for its 
defective state. 

The same rules apply to encumbrances on the estate, 
and defects in the title to it, as to defects in the estate 
itself You must either deliver to the purchaser the 
instrument by which the encumbrances were created, or 
on which the defects arise, or you must acquaint him 
with the facts, if they do not appear on the title-deeds. 
If you neglect this, you are guilty of a direct fraud, which 
the purchaser, however vigilant, has no means of dis- 
covering. And if your attorney keep back any encum- 
brance, be as well as you will be answerable for the 
fraud. He would also be liable for false representations 
as to the property in order to induce the party to buy, 
but he must know that the representations are false, for 
the deceit is the foundation of the action. 

Thus I have told you what truths you must disclose. 
I shall now tell you what falsehoods you may utter in 
regard to your estate.* In the first place, you may falsely 
praise, or, as it is vulgarly termed, puff your property ; 
for our law, following the civil law, holds that a pur- 
chaser ought not to rely upon vague expressions uttered 
by a vendor at random in praise of his property. And 
it has even been decided, that no relief lies against a 
vendor for having affirmed, contrarily to truth, that a 
person bid a particular sum for the estate, although the 
buyer was thereby induced to purchase it, and was de- 
ceived in the valua So you may affirm the estate to be 
of any value which you choose to name, for it is deemed 
a purchaser's own folly to credit a bare assertion like 

* Torn to page 28. 
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this. Besides, value consists in judgment and estimation, 
in which many men differ. 

Again, you may, with impunity, describe your land as 
uncommonly rich water-meadow, although it is imper- 
fectly watered. In selling an advowson you may, in like 
manner, state that an avoidance of the living is likely to 
occur soon. So where a renewable interest is sold, and 
a fine on renewal is payable, the seller may state it to be 
a small fine, although it is of considerable amount Such 
statements are cautions to purchasers to inquire. So 
mere puff, as that a house is fit for a respectable family, 
is entitled to no weight ; but you must not, in answer to 
inquiries, assert, contrary to the fact, that your house is 
not damp. You are not bound to inform the purchaser 
that, upon the tenant's complaint, the full amount of rent 
has not been paid ; nor are you bound to tell him what 
offers have previously been made to you ; for a conceal- 
ment, to be material, must be of something that the party 
concealing was bound to state. But you must disclose 
any right of sporting over the estate, or any right of 
common over it, or any right to dig for mines upon it, 
or the liability to repair the chancel of a church, or the 
like. And you cannot safely refer a purchaser to an 
agent who is ignorant of circumstances affecting the 
property of which you yourself are aware. If you in- 
struct your agent to make a false statement, that of course 
would be a fraud, although the agent was ignorant of 
any deceit. If, with knowledge of a nuisance, you appoint 
an agent who is unconsciousof it, and he accordingly denies 
its existence, this operates equally to the damage of the 
other party ; and although you made no declaration, and 
the agent was guilty of no fraud, yet the purchaser ought 
not to be bound. This, however, is not a settled point 
If your agent should be guilty of a fraudulent represen- 
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tation, or a fraudulent concealment, you would be liable, 
although you were free from blame. 

If you should affirm that the estate was valued by 
persons of judgment at a greater price than it actually 
was, and the purchaser act upon such misrepresentation, 
you could not enforce the contract in equity. Nor can 
you with impunity misstate the quantum of rent paid for 
the estate, because that is a circumstance within your 
own knowledge : the purchaser may have no other source 
of information ; or your tenants, if he were to apply to 
them, might combine with you, and so misinform and 
cheat him. And the purchaser will have a remedy against 
you for the fraud, although he did not depend upon your 
statement, but inquired further. 

What I have hitherto said applies mostly to your own 
conduct I have still a few cautions to give you in regard 
to those things which must be performed by your agents. 

Although it is the usual practice, yet you should 
never permit the particulars and conditions of sale to be 
prepared by an auctioneer. Auctioneers know nothing 
of the title, and continual disputes arise from their 
misstatements. When a man has an estate to sell 
he generally goes first to an auctioneer : I advise you 
to go to an attorney. I may, however, caution you 
against allowing your attorney to frame unusual con- 
ditions, throwing upon the purchaser expenses which, 
according to the general practice, ought to be borne by 
the seller, and compelling him to accept such a title as 
he would not be bound to accept under a common con- 
tract. It may be necessary to provide for special circum- 
stances ; but rely upon it that judicious buyers do not 
attend an auction where improper conditions of sale 
have been issued ; and I advise you, in the character of 
a purchaser, never to do so without sufficient cause. 
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If the estate which you intend to sell has been in 
your family for a length of time, or the title has not 
been recently investigated, it would be prudent to 
have an abstract of it submitted to counsel in the first 
instance. This will enable you to clear up any objec- 
tion which occurs, before you enter into a contract for 
sale of the estate. By this precaution you will prevent 
any delay on your part which might impede the com- 
pletion of the sale by the time stipulated ; and you will, 
in many cases, avoid the expense necessarily attending 
tedious discussions of a title. Another advantage of 
this measure is, that if there should be any defect in the 
title which cannot be cured, it will be known only to 
your own agents and counsel. It is, believe me, of the 
utmost importance to keep -defects in your title from the 
knowledge of persons not concerned for you. It has fre- 
quently happened, that persons concerned for purchasers 
have communicated a knowledge of fatal defects in a 
vendor's title to the person interested in taking advan- 
tage of them, by which many titles have been disturbed. 

It would be useless to state to you what provisions 
should be contained in the particulars and conditions of 
sale. They must be prepared by your solicitor. I may, 
however, observe, that the nature of the property should 
be correctly stated, and that where the estate is held 
under the same title, and sold in lots, some provision 
should be made as to the expense of copies of deeds, to 
which all the purchasers would otherwise be entitled at 
your expense ; a burden that has frequently considerably 
reduced the amount of the purchase-money. 

Where the deposit is directed to be paid to the auc- 
tioneer, he is entitled to retain it until the contract is 
completed, without paying interest for it, because he is 
considered as a stakeholder or depositary. To obviate this, 
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where the sum is large, it may be provided that the 
deposit shall be invested in Exchequer bills. You should 
be cautious whom you employ as an auctioneer, for any 
loss by his insolvency would fell upon you ; he is your 
agent. 

I may here observe, that an agent to sell or to buy an 
estate may be appointed by parol, that is, without writing ; 
but you will not act prudently if you do not specify in 
writing to your agent the terms upon which you propose 
to sell or buy. The authority to sell does not include 
a power to receive the purchase-money, which therefore 
should never be paid to an agent without an express 
authority from the seller. Even an auctioneer to whom, 
by the conditions of sale, the deposit is to be paid, has no 
authority to receive any farther part of the purchase- 
money. If a purchaser is directed to pay the purchase- 
money to an agent on the completion of the purchase, he 
cannot safely pay any part of it to him before the com- 
pletion. An auctioneer or other agent is not at liberty 
to take a note or other security for the purchase-money. 
The seller can compel him to pay the money. The pur- 
chaser may safely pay the money, or remit it to a broker 
or other person by the post, for example, if so directed by 
the seller, and he would not be answerable for any loss, 
if he use due precaution. If the seller accept a valid 
cheque on a banker for the purchase-money, and he is 
guilty of negligence in presenting it, any loss by the 
banker's insolvency will fall upon him. 

An agent, after he has bought or sold according to his 
authority, and entered into an agreement binding on his 
principal, cannot vary the terms of the contract ; but if he 
exceed his authority, his principal may, of course, ratify 
his act. Either a seller or a purchaser may revoke hia 
authority to an agent at any timfe \ttXatfc <tafe\&Xtas£ \>»s> 
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executed a binding agreement to sell or buy. An agent, of 
course, cannot go beyond his authority. If, for example, 
he were to bid more for an estate than he was authorised, 
he would himself be bound as the actual purchaser, but 
his principal would not be bound. It has been held that 
a seller may falsely pretend to be an agent for another, 
although he is selling for his own benefit, and that; the 
purchaser will be bound unless he can show that he has 
suffered damage, or that the misrepresentation induced 
him to enter into the contract This cannot often arise 
upon the sale of an estate. Where a purchaser of a pic- 
ture — a Claude — from an agent, with an undisclosed 
principal, had an impression that it came out of a par- 
ticular collection, and that ownership in his view enhanced 
its value, and the seller's agent, knowing that the pur- 
chaser laboured under a deception as to the real owner 
of the picture, permitted him to remain in it, although 
he thought it would influence the purchasers judgment, 
the contract was held void at law. 

You may, without public notice, appoint a person to 
bid for you at the sale, in order to prevent the estate 
from being sold at an undervalue. This is generally 
termed puffing. Cicero, in his Offices, declares his opinion 
that a vendor ought not to appoint a puffer to raise the 
price ; nor ought the purchaser to appoint a person to 
depreciate the value of an estate intended to be sold. 
And Huber, the civilian, lays it down, that if a vendor 
employ a puffer, he shall be compelled to sell the estate 
to the highest bond fide bidder, because it is against the 
faith of the agreement by which it is stipulated that the 
highest bidder shall be the buyer. Great contrariety of 
opinion has prevailed in our courts as to the legality of 
appointing a puffer ; but it is now settled that you may 
employ a person to prevent a sale at an undervalue. 
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But if you go beyond this, and send a puffer to take 
advantage of the eagerness of bidders to screw up the 
price, that will be deemed a fraud, and the sale will not 
be binding on the purchaser. Neither can you appoint 
more than one person to bid. It is proper that a man 
should be permitted to appoint a person to guard his 
interests against the intrigues of bidders ; but it does 
not follow that he may appoint more than one. The 
only possible object of such a proceeding is fraud. An 
auction so constituted is simply a mock auction. Your 
case would be obnoxious to the same rule were you to 
appoint even one puffer, with unlimited power, to take 
advantage of the eagerness of bidders to increase the 
biddings. And if you state in the particulars, or adver- 
tisements, that the estate is to be sold without reserve, 
the sale would be void against a purchaser if any person 
were employed as a puffer, and actually bid at the sale. 
But although the owner himself, or an agent for him, 
bid at a sale, notwithstanding such a condition, and 
the lot is knocked down to him, the last bond fide 
bidder cannot claim the lot, whatever remedy he may 
have for the misstatement: against the auctioneer he 
would have no remedy. 

If you employ an agent to sell an estate by public 
auction, a sale by private contract is not within his 
authority ; nor does it seem to be material that the 
estate sold for more than the price fixed, for it might 
have fetched a still greater sum at a public auction. 
But if an agent is directed to sell an estate by private 
contract, and he dispose of it by public auction for a 
larger sum than the principal required, I conceive that, 
in most cases, the sale would be binding on the principal. 

You will find it necessary to make a contract Tffitk 
your auctioneer in order to avoid \1wr3 <3&»x?£»». ks^ 
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you should carefully stipulate that no custom of the 
trade is to authorise any charge not provided for by 
your contract; for the custom will bind you, although 
not referred to in your contract, and you were wholly 
ignorant of it. You should provide for both cases — viz. 
the sale and the non-sale of the property. 

If the estate is not sold at the auction, you should 
either authorise the auctioneer to sell it by private con- 
tract, and agree with him as to the commission, or you 
should expressly withdraw from him all further autho- 
rity. It is only the other day that, after an unsuccessful 
attempt to sell an estate by auction, the owner sold it 
by private contract for ,£10,000, and paid commission to 
the agent who completed the contract. The auctioneer 
then recovered from him in an action half commission, 
viz. 2£ per cent on the first ,=£5000, and 1 per cent on 
the remaining ,=£5000, on the ground that, after the auc- 
tion, he had, upon the application at his office of the per- 
son who ultimately purchased the estate, furnished him 
with the particulars of the estate and a card to view it. 

If, therefore, you employ more agents than one, you 
should expressly stipulate with each of them, that the 
commission shall be paid to the agent only of whom the 
purchase is made, or you may have also to pay large 
commissions to the other agents for what is termed 
finding a purchaser. You should carefully read the card 
or paper with which they usually supply persons apply- 
ing to them ; for in some instances it expressly states 
" that the agent is to be paid his commission although 
the sale should not be conducted by him, if it is effected 
through any information afforded by him/' and dealing 
with the agent after such a notice would, I fear, bind 
you to his terms. An intelligent and respectable house- 
agent has suggested to me a clause to protect the em- 
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ployer, to the effect that in case there should be a dis- 
pute between any of the several agents as to the right 
to the agency money, the dispute should be referred to 
arbitration, as between the agents; and the employer 
should pay the money to the agent in whose favour 
the award shall be made. Such a provision would pro- 
tect the principal from paying more than once; but 
it should, I think, be made the subject of a general 
binding arrangement between the agents themselves. 
As a class, London house-agents claim, as a custom of 
their trade binding on the person employing them, that 
where a person, in the first instance, obtains the informa- 
tion from a house-agent which leads him ultimately to 
become a purchaser, the agent is entitled to the usual 
commission — 5 per cent on the first ,£100, and 2 J per 
cent on the rest of the purchase-money — although 
the owner's name was not disclosed by the agent, and 
the treaty for the sale is finally conducted and con- 
eluded by the owner. To this juries appear to give 
support. It is not prudent to answer the inquiry by an 
agent whom you have not employed, whether your pro- 
perty is to be let or sold, for an incautious answer 
might justify him in placing your property on his books, 
and making you in the result liable for some compensa- 
tion to him, although you really employ and pay another 
man. The claims of estate and house agents have led 
to much litigation. 
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LETTER V. 

I shall now dismiss you from your character of a 
seller, and treat you as a Buyer. 

In running over, in my last Letter, the misstatements 
which a seller may with impunity make, I of course was 
looking to the situation in which I now consider you to 
stand ; for when you know how far an unprincipled 
vendor may with safety go, you can guard against fraud 
by not trusting to misrepresentations which are made 
without fear of retribution. 

If you should have a right to avoid a purchase on the 
ground of fraudulent representations by the seller, you 
ought at once to exercise your right, and not go on deal- 
ing with the property as the owner of it, for such con- 
duct may amount to a waiver of your right to rescind 
the contract. 

With the exception of a vendor, or his agent, sup- 
pressing an encumbrance, or a defect in the title, it seems 
clear that a purchaser cannot obtain relief against him 
for any encumbrance or defect to which his covenants do 
not extend ; and therefore if a purchaser neglect to have 
the title investigated, or his counsel overlook any defect 
in it, he has no remedy beyond what the seller's cove- 
nants may afford. It has even been laid down, that if 
one sell another's estate, without covenant or warranty 
for the enjoyment, it is at the peril of the purchaser, 
because he might have looked into the title ; and there 
is no reason he should have an action by the law, where 
he did not provide for himselt I may remark, by the 
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way, that as counsel, that is, barristers, have bo remedy 
for recovery of their fees, which are considered purely 
gratuitous and honorary, they are not deemed liable to 
their clients for any blunders which they commit, how- 
ever gross. But it is otherwise as to attorneys ; they 
may maintain an action for their fees ; and if a pur- 
chaser is damnified by the gro*s want of skill in an 
attorney, or by his neglect to search for encumbrances, 
he may recover at law against the attorney for any loss 
which he may sustain. But where the attorney has 
acted under the advice of counsel, upon subjects pro- 
perly within the province of counsel, he is safe. To re- 
turn : You will collect from the observations in my last 
Letter, that as a purchaser you are entitled to relief on 
account of any latent defects in the estate, or the title to 
it, which were not disclosed to you, and of which the 
vendor, or his agent, was aware. In addition to this 
protection afforded by the law, you, as a provident man, 
ought not to trust to the description of the vendor, or 
his agents, but to examine and ascertain the quality 
and value of the estate yourself, and you should have the 
title to it inspected by counsel. 

If there are rights of way over the property, you can- 
not object, although they are not noticed in the contract 
A right of way is not a latent defect, and you ought to 
inquire. If you buy a mine, and it is full of " faults/' 
you will be bound, for they are incidents to a mine, as 
you must have known, and therefore ought to have 
inquired. The very name of the place where the pro- 
perty is situated may mislead you ; for example, a house 
" in Eegency Square, Brighton/' was sold by auction in 
London, and the buyer bought on that description, never 
having seen the house. But the houses running from 
the north-west corner of the Square into an adjoining 
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street, although in no respect within the Square, had 
always been numbered, and named, and treated as part 
of the Square. This house was, unluckily for the pur- 
chaser, in the street and not in the Square, but he 
was compelled to take it, as he ought to have inquired. 
So the immediate neighbours may be such as to pre- 
vent the purchaser from taking his family to the house 
recently purchased for their habitation, yet he must com- 
plete his purchase. These instances are sufficient to 
show the necessity of previous inquiry. 

I may here remark, that although a vendor is bound 
to tell the purchaser of latent defects, yet a purchaser is 
not bound to inform the vendor of any latent advantage 
in the estate. If you were to discover that there was a 
mine on an estate for which you were in treaty, you 
would not be bound to disclose that circumstance to the 
vendor, although you knew that he was ignorant of it. 
Nor need you as a purchaser adhere closely to truth in 
procuring the estate at as cheap a price as you can. In 
a case where a false statement by a purchaser was held 
not to give the seller a right of action, the Court said, 
that the question was, whether the purchaser was bound 
to disclose the highest price he chose to give, or whether 
he was not at liberty to do that as a purchaser which 
every seller in this town does every day, who tells every 
falsehood he can to induce a buyer to purchase. 

A purchaser may misrepresent the seller's chance of 
sale, or the probability of his getting a better price for 
his property than that which he himself offers. But a 
purchaser is always in danger who makes an actual mis- 
representation, which tends to mislead the seller. And 
he cannot justify misrepresenting the estate to any per- 
son desirous of purchasing it, or concealing the death of 
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a person, of which the seller is ignorant, by which the 
estate is increased in value. 

In regard to false representations to a purchaser of 
value or rent, I must still observe that the same remedy 
will lie against a person not interested in the property, 
for making such false representations as might be re- 
sorted to, in case such person were owner of the estate ; 
but the statement must be made fraudulently, that is, 
with an intention to deceive ; whether it be to favour 
the owner, or from an expectation of advantage to the 
party himself, or from ill-will toward the other, or from 
mere wantonness, is immaterial And in these cases, to 
use the language of Sir William Grant, it will be suffi- 
cient proof of fraud to show, first, that the fact as repre- 
sented is false ; secondly, that the person making the 
representation had a knowledge of a fact contrary to it 
The injured party cannot dive into the secret recesses of 
the other's heart, so as to know whether he did or did 
not recollect the fact ; and therefore it is no excuse in 
the party who made the representation to say, that though 
he had received information of the fact, he did not at 
that time recollect it. 

And on the same ground, if a person having a right 
to an estate permit or encourage a purchaser to buy it 
of another, the purchaser will be entitled to hold it 
against the person who has the right, although a married 
woman, or under age. And the same rule has even been 
extended to a case where the representation was made 
through a mistake, as the person making it might have 
had notice of his right 

If you suspect that any person has a claim on an 
estate which you have contracted to buy, you should, 
before proper witnesses, inquire the fact of him, at the 
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same time stating that you intend to purchase the estate; 
and if the person of whom the inquiry is made have an 
encumbrance on the estate, and deny it, equity would 
not afterwards permit him to enforce his demand against 
you. The witnesses in this case should take a note of 
what passes, because a witness may refresh his memory 
by looking at any paper, if he can afterwards swear to 
the facts from his own memory. 

Where it is stated upon a sale, even by auction, that 
the estate is in lease, and there is no misrepresentation, 
the purchaser will not be entitled to any compensation, 
although there are covenants in the lease contrary to the 
custom of the country, because whoever buys with notice 
of a lease is held to have knowledge of all its contents. If, 
therefore, you have notice of a lease, or even that the estate 
is in the occupation of a tenant, you should not sign a 
contract for the purchase of the estate until your solicitor 
has seen and read the leases, unless the vendor will 
stipulate in writing that they contain such covenants 
only as are justified by the custom of the country. And 
even such a stipulation is not quite satisfactory, for there 
is frequently great difference of opinion as to what is the 
custom of any particular place. 

And in buying a leasehold estate, it is absolutely 
necessary to know the contents of the lease, particularly 
the covenants on the tenant's part. They may be oner- 
ous, and may, for example, prohibit you, as the pur- 
chaser, from assigning without the landlord's consent ; 
yet you would be bound by them, because you would be 
held to have bought with implied notice of them. So it 
is not unusual to stipulate, in conditions of sale of a 
leasehold property, that the production of a receipt for 
the last half-year's rent shall be accepted as proof that all 
the lessee's covenants were performed up to that period. 
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Never bid for an estate clogged with such a condition, 
for if there had been a breach, of which the lessor could 
take advantage, notwithstanding his receipt of rent, you 
might lose the property after you had paid for it. There 
are some acts against which no relief can be obtained ; 
for example, the tenant's neglect to insure, or his insuring 
in an office, or in names not authorised by his lease ; and 
you should not rely upon the mere fact that the insurance 
is correct at the time of sale : there may have been a 
prior breach of covenant, and the landlord may not have 
waived his right of entry for the forfeiture. 

Where difficulties arise in making out a good title, 
you should not take possession of the estate until every 
obstacle is removed. Purchasers frequently take this 
step under an impression that it gives them an advan- 
tage over the vendor, but this is a false notion : such a 
measure would, in some cases, be deemed an acceptance 
of the title. If, however, the objections to the title can 
be remedied, and you should be desirous to accept posses- 
sion of the estate, you may in most cases venture to do 
so, provided the seller will sign a memorandum importing 
that your taking possession shall not be deemed a waiver 
of the objections to the title. And although it is not 
advisable to do so, yet you may, with the concurrence of 
the seller, safely take possession of the estate at the time 
the contract is entered into ; because you cannot be held 
to have waived objections of which you were not aware ; 
and if ultimately the purchase cannot be completed, on 
account of objections to the title, you will not be bound 
to pay any rent for the estate, unless it is provided for by 
the contract When you sell you should keep this in 
view. 
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LETTER VI. 

I HAVE not yet dismissed you from your character as 
a purchaser ; but now that you have, according to my 
suggestions, viewed the property you wish to purchase, 
and inquired into the nature of the leases, or if it be 
a leasehold estate, into the liabilities of the lessee or 
assignee, and carefully considered the conditions of sale, 
you may venture into the auction-room. If a man is 
about to buy an estate by private contract, he generally 
takes all proper precautions, and pertinaciously objects to 
any unusual stipulations in the contract on the part of 
the seller; yet he walks confidently into an auction- 
room, and often bids for an estate which he has not seen, 
and upon conditions which he has not read, or if he 
have read, has not understood them. The conditions 
will bind him though he do not read them, or cannot 
understand them. And if an offer is made to purchasers 
ta previously inspect documents, it is his duty to do so. 
It has been gravely doubted whether one man is in- 
fluenced by the biddings of another : few men who have 
attended auctions will entertain this doubt. Not only 
are we influenced by the biddings of others, as evidence 
that they are willing to give the price they bid, but 
every bidding in advance on our own removes our 
chance as the last bidder. The spirit of competition, 
besides, animates most men. An advance bidding is an 
opposition to our own desire, openly expressed, to become 
the purchaser. Before, therefore, you enter the auction- 
room, make up your mind as to price, and do not be led 
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away by the persuasions of the auctioneer, who is the 
agent of the seller, or the biddings of others. Bear in 
mind that puffers may be amongst the bidders, although 
you may not be able to ascertain the fact, and that the 
seller is at liberty to privately appoint one bidder, to 
prevent the property from being sold below his price. 
You cannot therefore obtain it for less, although you 
may be induced to buy it, contrary to your sober cal- 
culations, at a higher price. It is rarely that an estate 
is put up by auction fairly to be sold for what it will 
fetch. Notwithstanding the hammer has fallen, we con- 
stantly see announcements that the property was not 
sold at the auction, and that the auctioneers are autho- 
rised to treat for the sale of it by private contract. 

The auctioneer is of course the seller's agent, pending 
the completion of the sale by auction, and what you 
would probably not conjecture, he becomes, by your 
bidding, also your agent at the sale ; so that by putting 
down, as you proceed with your biddings, your name, and 
the sum you bid, and connecting them with the descrip- 
tion of the estate, &c. in the conditions, he can bind you 
to the sale, if the lot is knocked down to you. 

But if you repent, you may countermand your 
bidding at any time before the lot is actually knocked 
down; because the assent of both parties is neces- 
sary to make the contract binding ; that is signified on 
the part of the seller by knocking down the hammer. 
Every bidding is nothing more than an offer on one 
side, which is not binding on either side till it is assented 
to. If a bidding was binding on the bidder before the 
hammer was knocked down, he would be bound by his 
offer, and the vendor would not, which can never be 
allowed. Therefore, as I have already told you, if % '**»- 
gardless of a statement that there \a to\>fc mo msscw, *> 
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bidding be made by or on the part of the owner, and the 
lot is knocked down to the bidder, you, although your 
bidding was the one immediately preceding the last, can- 
not claim the lot 

You need only look at the particulars and conditions. 
An auctioneer cannot contradict them at the time of 
sale by a verbal statement; although, perhaps, you 
would be bound, if he could bring home to you parti- 
cular personal information of it. What is termed the 
babble of the auction-room goes for nothing. So the 
Auctioneer cannot, by reading a lease at the auction, bind 
the purchaser to misdescriptions in the particulars. A 
mere general statement to the company will not affect 
you, efther at law or in equity. lU not suggest to 
you how far a man may, consistently with good faith, 
take advantage of the omission in the particulars, if 
he distinctly understood the verbal statement at the 
sale. 

When the sale is concluded, if you are the purchaser, 
you will be called up by the auctioneer and required to 
sign a short agreement already prepared at the end of 
the particulars and conditions of sale. But usually the 
auctioneer does not offer to sign a reciprocal agreement 
as the agent of the seller. You should not sign unless 
a like contract is signed and delivered to you by the 
auctioneer. 

I have already informed you, that if your agent bid 
more for the estate than you empowered him to do, he 
himself would be liable, but you would not. But unless 
you expressly limited him as to price, it seems that you 
would be bound. 

If after employing a man to bid, you should be so dis* 

honest as to deny the authority (in seeking instruction 

you must not quaiTel with your master's mode of con- 
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veying it), the agent, unless he could prove the commis- 
sion, would be compelled to complete the purchase him- 
self ; but he would afterwards be able to put you to your 
oath as to the transaction ; and if you admitted, or he 
could prove the authority, you would be compelled to 
take the estate at the sum which you authorised him to 
bid for it. I need not tell you, that by falsely denying 
the authority, you would incur the penalty attached to 
the commission of perjury. On the other hand, if you 
merely employ a man by parol, that is, by word of 
mouth, to buy an estate for you, although he buy it accord- 
ingly, yet if he hold himself out as the real purchaser, 
and no part of the purchase-money was paid by you, 
you cannot compel him to convey the estate to you, be- 
cause that would be directly against the provisions of an 
Act of Parliament, called the Statute of Frauds (29 
Charles II, chap. 3), which requires a writing in such 
cases. And although the man should afterwards be con- 
victed of perjury in denying the trust, yet that will not 
enable equity to compel him to convey the estate to you; 
but you would be a competent witness to prove the per- 
jury. You would therefore have at least the satisfaction 
of making an example of him. 

The vendor cannot object that your agent purchased 
in his own name, whereas he is a trustee for you ; for it 
happens in a vast proportion of cases that the contract 
is entered into in the name of a trustee; and the mere 
fact of a quarrel having taken place between the seller 
and you, totally unconnected with the subject of the 
contract, or even a bare refusal by the seller to deal 
with you, is not a sufficient ground for his refusing to 
convey to you. 

But if you applied to purchase the estate^ and tfca 
owner expressly refused to txeato m^ ^w*. tee^ss^ ^r> 
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money was paid down, which you were unable to pay, 
and then you procured some other person to purchase 
the estate on your account, it seems clear, that at least 
the purchase-money must be ready at the very day ap- 
pointed. So if you should apply to Mr Bigg, to sell you 
an estate on behalf of Tompson, for whom, as we know, 
he has a great affection, and Bigg should on that account 
be induced to take less for the estate than he otherwise 
would have done, or even, perhaps, without this circum- 
stance, the agreement could not be enforced against Bigg, 
unless it was really made on behalf of Tompson ; but if 
Tompson would patronise the sale, execution of the 
agreement would be compelled, although he might sell 
the estate to you the next day. 

The following case shows to what extent this doctrine 
is carried. A purchaser of a house adjoining to another 
occupied by the seller, agreed with the seller verbally, 
that he would not let the house to any person not agree- 
able to him. A man of the name of Langstaffe applied 
for a lease, and stated that he knew the vendor intimately, 
and that there would be no objection to granting him a 
lease. The seller, however, disapproved of Langstaffe, 
and so far from knowing him intimately, had only seen 
him at a tavern. Lord Chancellor Camden set aside the 
agreement which Langstaffe had obtained, with costs. 
A somewhat similar case is mentioned in Hawkins's Life 
of Johnson. Peele, the bookseller, had a house near 
Garrick's, at Hampton. Peele had often said that as he 
knew it would be an accommodation to Garrick, he had 
given directions that, at his decease, he should have the 
refusal of it On Peele s death a man in the neighbour- 
hood applied to the executors, pretending that he had a 
commission from a friend or relative of Peele's, who lived 
In the country, to buy the house at any price, and he 
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accordingly obtained a conveyance of it to a person nomi- 
nated by him, under a secret trust for himself Garrick 
filed a bill against him, and the purchase was declared 
fraudulent, and set aside with costs. 

I must here observe, that you cannot, even at an 
auction, purchase any property for yourself of which 
you are a trustee for another. If, however, the person 
for whom you are a trustee is, what we lawyers term sui 
juris, that is, of legal capacity to contract for himself, he 
may certainly sell to you, but you must first, with his 
assent, shake off your character as a trustee, and you 
must freely disclose to him all your knowledge of the 
property. For the rule is, not that you may not buy 
from the person for whom you are trustee, but that as a 
trustee you cannot buy from yourself And in all cases 
of this nature equity looks with a very jealous eye on the 
transaction. The same rule forbids an assignee of a 
bankrupt to buy the bankrupt's estate himself, without 
at least the consent of the majority of the creditors ; and 
it has even been thought by high authority that the 
consent of cM the creditors is absolutely requisite. 
The rule applies equally to commissioners of bankrupt, 
agents, and auctioneers. Your solicitor may buy of you, 
but I should advise him not to do so ; and if he do, 
another solicitor should be bond fide employed by you. 
The mere formal appointment by your solicitor of a 
friend of his own would not satisfy the courts. Unless 
there is perfect fair-dealing, and the dealing is, as it is 
termed, at arm's-length, it would not be allowed to stand. 

I may here notice a case which will probably happen 
to you. Under your settlement, on your first marriage, 
you are tenant for life, with a power to sell or exchange 
the estate with the consent of your trustees ; and under 
the settlement on your secoii4Tikaxii\2^^Q^«fe\«BaBK^ 
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for life of another estate, with a similar power, only it 
is to be exercised by the trustees with your consent. 
Under similar powers, many tenants for life, with the 
concurrence of the trustees, formerly bought the estates, 
or took them in exchange for some of their other estates 
of equal value ; and after great doubt in the profession 
on the point, it has finally been determined that such 
sales and exchanges are valid. You may, therefore, if 
you should be so desirous, deal with your trustees under 
either of your powers. 

If you purchase an estate, and take a conveyance of it 
in the name of a stranger, as the real purchaser, although 
you have no declaration of trust from him, yet you will 
be entitled to the estate if it can be proved that it was 
paid for with your money. If, however, you deliberately 
declare, although verbally, that the purchase was made 
for the man's benefit, he will be entitled to retain the 
estate as his own. And if you take a conveyance in the 
name of one of your children, for whom you have not 
made a provision, without declaring him a trustee for 
you, the consideration of blood between you will fix the 
estate in the child, although illegitimate, for his own 
benefit ; nor can you defeat his claim by any subsequent 
declaration of your intention. The same rule applies to 
a purchase in the name of your wife, or of a grandchild, 
if its parent is dead. But all purchases of this kind are 
open to much objection. If you intend the conveyance 
to be for the party's own benefit, it should be expressly 
declared to be so on the face of it. If, on the contrary, 
you mean it to be in trust for yourself, the trust should 
be declared by the deed, or by a separate instrument. 

If you and another purchase lands, and advance the 

money in equal portions, and take a conveyance to your- 

selvea and your heirs, that will constitute what is termed 
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a joint-tenancy, and the survivor will take the whole 
estate ; for the purchase would be considered to be made 
by you jointly, on the chance of survivorship, which may 
happen to the one of you as well as the other. But 
where the proportions of the money are not equal, and 
this appears in the deed itself, the rule is otherwise, and 
the survivor will be a trustee for the representatives of 
the other, in proportion to the sums which you severally 
advanced However, even where the money is advanced 
equally, you should never take a conveyance in this way ; 
but the estate should be conveyed to you and the other 
purchaser in moieties, which will constitute what is 
termed a tenancy in common. There is no relying on 
the joint-tenancy : the other party may sever it, and 
create a tenancy in common by a secret deed, which, if 
you survive, may be produced, and his heir would be en- 
titled to his share ; whereas, if he survive, he may keep 
it back, and claim the whole estate. 

I must still observe, that in all cases of joint under- 
taking or partnership, although the estate will belong to 
the survivor at law, yet in equity he will be a trustee as 
to the share of the deceased partner for his representa- 
tives ; so that if you and another were to take a building- 
lease jointly, and lay out money in erecting houses on 
the land, the survivor would be compelled to assign a 
moiety of it to the representatives of the deceased. 

If you and another are in treaty for the purchase of 
an estate, and you agree to desist, and permit him to go 
on with the intended purchase upon his promising to 
let you have a part of the estate, you should require a 
written agreement from him; for it seems, that although 
he should get the estate, he would not be bound by a 
mere parol or verbal agreement to convey part of it to 
you. 
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I have already told you that you cannot safely pay 
the purchase-money to an agent. Therefore you cannot 
safely pay the money to the solicitor of the vendor, 
although he has ready for delivery to you the purchase- 
deed executed by the vendor, with the receipt for the 
purchase-money signed by him. If you desire to have 
the execution of the deed by the vendor witnessed by 
your own agent, you are entitled to require it, unless 
some reasonable ground exists to the contrary. And 
you are entitled to require the seller himself to receive 
the purchase-money, unless he gives a written authority 
to his solicitor or agent to receive it You could not 
refuse to pay under a written authority unless there was 
reason to doubt its being genuine. In these cases no 
difficulty ever arises where the solicitors act, as they 
almost invariably do, like reasonable men. If your 
solicitor has in his hands sufficient money of yours to 
pay the purchase-money, although the estate is conveyed 
to you and the receipt of the money is acknowledged in 
the usual way, you should not merely give a direction 
to the solicitor to pay the purchase-money out of your 
funds, but you should ascertain that the money has been 
actually paid to the seller. 
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LETTEE VII. 

The present Letter concerns you both as a Buyer and 
Seller. 

Generally speaking, a written agreement is essential 
to a valid contract for the sale or purchase of an estate. 
This is required by the statute of 29 Car. IL, cap. 3, 
usually called the Statute of Frauds ; and it must be 
signed by the party whom you wish to be bound by it, 
or his agent, to whom a verbal authority for that pur- 
pose will be sufficient ; and the agreement must distinctly 
contain all the terms, such as the names of the parties, 
the estate to be sold, and the consideration to be given 
for it ; nothing can be supplied by parol, that is, verbal 
evidence. There are, indeed, some exceptions to this rule 
in equity — If the party resisting the contract admit the 
agreement, and do not claim the benefit of the statute, or 
if he have acted fraudulently, equity will compel the ful- 
filment of the agreement, although merely verbal, and not 
reduced to writing, and signed by the parties. As an 
instance of what is deemed a sufficient fraud to enable 
equity to relieve, I may observe, that if you were verb- 
ally to sell or let me an estate, and I were put into pos- 
session, and in performance of part of the agreement were 
to lay out money in repairs, you could not afterwards 
resist my claim to a conveyance or lease of the estate. 

Letters which have passed between parties have fre- 
quently been held to amount to an agreement where 
they contain the particulars necessary to form a contract. 
And yet, in many such cases, muc\l\la&^^^A^^ax^fc<- 
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vided for, and the parties have been surprised to find 
that they were bound by a mere correspondence ; there- 
fore, in writing about the sale or purchase of an estate, 
you should always cautiously declare your offer or pro- 
posal not to be final, lest the other party should entrap 
you, against your intention, into a binding contract. If 
upon a treaty for sale of your estate, you should write a 
letter to the person wishing to buy it, stating that if 
you part with it, it shall be upon such and such terms 
(specifying them), and such person, upon receipt of the 
letter, accept the terms mentioned in it, your letter 
will be deemed equivalent to an agreement. So, if you 
are in company, and make offers of a bargain, and then 
write them down and sign them, and the other party — 
that is, the person to whom the offer is made — take 
them up and prefer his bill against you, the proposal 
will be binding on you. But if it appears that, on 
being submitted to any person for acceptance, he had 
hastily snatched it up, and refused you a copy of it, 
or if, from other circumstances, fraud in procuring it 
may be inferred, it seems, that in case of an action, it 
would be left to the jury to say, whether you intended 
it at first to be a valid agreement on your part, or as 
only containing proposals in writing, subject to future 
revision ; and if the aid of equity be sought, these 
circumstances would have equal weight with the Court. 
In every case it must be considered whether the note 
or correspondence import a concluded agreement : if it 
amount merely to treaty, it will not sustain an action or 
suit, and a letter must, like a regular agreement, con- 
tain all the terms. And the answer must be a simple 
acceptance, without introducing any new stipulation or 
any exception. If the answer were, for example, an 



LETTERS BY POST. — RECEIPTS, ETC. 45 

offer of a less sum, the original offer would no longer be 
binding, and the other party could not revive it by sub- 
mitting to pay the price at which the offer was made. 
An offer to sell may be recalled or modified at any time 
before it is accepted, and an offer to purchase may, of 
course, in like manner, be recalled or modified. Al- 
though the offer is left open for the acceptance of the 
other party for a period named — for example, fourteen 
days — yet it may be retracted at any time before the 
fourteen days, if the other party have not already ac- 
cepted it If the acceptance is sent by letter by post, it 
will be binding on the writer, although the other party 
do not receive it till the day following. If even the 
writer were to die on the same day after he had posted 
his letter, the acceptance would be binding, it seems, on 
his representatives. 

A receipt for the purchase-money, if it contain the 
terms, will be a sufficient agreement And even a letter 
to your attorney, stating the terms, and directing him 
to carry the agreement into execution, will have the 
same operation. 

It is not, however, sufficient that a person present at 
the making of the agreement reduced it into writing, 
unless it was signed by the parties ; nor is the delivery 
of rent-rolls, particulars of the estate, abstracts of title, 
&c. on the treaty for sale, equivalent to an agreement ; 
neither is it sufficient that both parties verbally direct 
an attorney to prepare the conveyance : with the excep- 
tions before alluded to, there must be an agreement 
signed by the party to be charged ; that is, by the 
party against whom relief is sought ; for if you sign 
an agreement to sell or buy an estate, the other party 
acting bond fide may proceed against you, although he 
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himself never signed it. You should always require the 
party with whom you deal to sign when you do. 

Generally speaking, a corporation can only be bound 
by contracts under its seaL A corporation always has its 
Solicitor at its elbow, and it would be unwise to enter 
into any contract with a corporation without a solicitor 
on your part. Solicitors themselves have been advised 
from the bench not to rely upon each other in transac- 
tions with corporations, but to insist upon a solemnly- 
executed contract by the company. As a general rule, 
a corporation is bound by an instrument under its 
seal, although some direction in the deed of settlement 
may not have been complied with, unless it can be 
shown that its execution was obtained by fraud, or 
there is some illegality in the transaction. If you knew 
that the act was beyond the powers of the company to the 
prejudice of the members, the act would not bind them. 
But these are matters altogether beyond your manage- 
ment. In a matter of importance your solicitor should 
ascertain that the corporation is authorised to do the 
act, and that the conditions of the deed of settlement 
have been complied with. 

I may observe, that the price to be paid for the estate 
is not weighed in very nice scales. As the rule now 
stands, the consideration must, indeed, be grossly inade- 
quate or unreasonable to enable equity to refuse its aid ; 
and at law, unless it is merely fraudulent and nominal, 
the amount of the consideration would not prevent the 
party benefited from recovering damages for a breach of 
the contract by the other party. But fraud is an excep- 
tion to every rule. A case arose, where an agreement was 
made for sale of land at a halfpenny per square yard. 
The price was in all about £500 ; the real value £2000. 
Tie purchaser went out to an attorney, got him to cal- 
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culate the amount, and desired him not to tell the vendor 
how little it was ; then carried the agreement to the 
vendor, and prevailed on him to sign it immediately. 
The desire of concealment was considered such a fraud 
as would avoid the transaction, because parties to a 
contract are supposed, in equity, to treat for what they 
think a fair price. 

But I must remark, that the case of an heir selling 
his expectancy stands on its own grounds, and very 
slight circumstances will enable equity to set aside the 
contract It has been laid down, that the heir of a 
family, dealing for an expectancy in that family, shall 
be distinguished from ordinary cases, and an uncon- 
scionable bargain made with him shall not only be 
looked upon as oppressive in the particular instance, 
and therefore avoided ; but as pernicious in principle, 
and therefore repressed. There are two powerful reasons 
why sales of reversions by heirs should be discounte- 
nanced : the one, that it opens a door to taking an 
undue advantage of an heir being in distressed and ne- 
cessitous circumstances, which may, perhaps, be deemed 
a private reason ; the other is founded on public policy, 
in order to prevent an heir from shaking off his father's 
authority, and feeding his extravagances by disposing 
of the family estate. 

But a bond fide purchase at an auction, of a reversion, 
cannot now be impeached. 

Never leave the price to be fixed by surveyors or arbi- 
trators ; for if they refuse to value the estate, or disagree 
in the valuation, you cannot enforce the performance of 
the contract. This, however, is not the case where it is 
merely agreed that the estate shall be taken at a fair 
valuation, without specifying the mode in which it shall 
be made. But even this mode is objectiom\Afe. 
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If upon the purchase of an estate you pay a deposit, 
and afterwards become entitled to a return of it, because 
the seller cannot make a title, you would not be com- 
pelled to take any stock in which he may have thought 
proper to invest it without your consent And your 
assent will not, it seems, be implied from notice having 
been given to you of the investment, to which you did 
not reply. It would not, however, be prudent to be 
silent in such a case. Where the deposit is considerable, 
and it is probable that the purchase may not be com- 
pleted for a long time, it is for the benefit of both parties 
to enter into an arrangement for an investment of the 
deposit, so as to make it productive of interest 

You cannot, as a purchaser, because delays arise, 
deposit your money at a private banker's, or in the 
Bank of England, or convert it into stock at the risk of 
the seller ; notwithstanding such a deposit or conversion, 
the principal will remain entirely at your own risk ; nor 
is it material that you gave the vendor notice of the 
deposit, unless he took the risk on himself, by agreeing 
to accept it as a payment. And as he would not be 
bound, without his express assent, by a conversion, he 
could not, unless he had bound himself, claim any bene- 
fit by a rise in the funds. So if you sell out stock to 
answer the purchase-money, and the title prove bad, 
without any fraud in the seller, and then you re-purchase 
at a loss, you are not entitled to any allowance on that 
account, for you had a chance of gaining as well as losing 
by fluctuation in the price of the stock. 

Where the deposit is forfeited by the usual condition, in 
case the purchaser shall not complete the contract, with 
a stipulation that the seller shall be at liberty to recover 
the deficiency on a re-sale from the purchaser, the deposit, 
which is part of the original purchase-money, must be 
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deducted from it, in ascertaining the deficiency on the re- 
sale ; that is, the original purchaser is entitled to credit 
for the deposit. If upon a re-sale under the common 
condition there is an advance or profit, it will belong to 
the vendor. 

Continual disputes arise as to interest. The pur- 
chaser is entitled to the profits of the estate from the 
time fixed upon for completing the contract, whether he 
does or does not take possession of the estate ; and as 
from that time the money belongs to the vendor, the 
purchaser will be compelled to pay interest for it if it be 
not paid at the day. Upon this rule, no difficulty could 
ever arise if the purchase-money were not frequently 
lying dead ; in which case it becomes a question upon 
whom the loss of interest shall fall The loss must be 
borne by the party by whom the delay has been occa- 
sioned. It seems, however, that although the delay is 
with the seller, and the money is lying ready, and with- 
out interest being made by it, yet notice should be given 
to him that the money is lying dead, because otherwise 
there is no equality — the one knows the estate is pro- 
ducing interest, the other does not know that the money 
does not produce interest: and in all cases, where a 
purchaser resists the payment of interest, he must show 
that the money was lying dead, and bond fide appro- 
priated to answer the purchase. But I would advise 
you never to let your money lie dead ; you can at least 
lay it out in Exchequer bills ; and, somehow or other, 
each party invariably insists that the other has occa- 
sioned the delay. 

It has become usual to stipulate, upon a sale by auc- 
tion, that if the purchase is not completed at the time 
appointed, from whatever cause, the purchaser shall pay 
interest on the purchase-money. Tb& tavxa m*»Ksa% *& 
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this condition has led to much difference of opinion on 
the equity bench. It may be considered to apply to 
delays caused by the state of the title, or other causes, 
although the purchaser himself is in no respect in fault, 
but it would not enable the seller wilfully to delay the 
completion of the contract, or to be grossly negligent, 
and yet to claim interest during the delay. 

Interest is not payable until the principal is pay- 
able, and that is not payable until it is seen whether the 
contract can be completed. If, therefore, a long delay 
take place in the completion of a contract, but the lien 
which the law gives to the vendor, on the estate sold for 
the purchase-money, has been kept on foot by acknow- 
ledgment, interest will be payable on the purchase- 
money for the whole time it ought to be paid under 
the contract, notwithstanding the Act of Parliament to 
which I shall by-and-by draw your attention, by which 
interest on such a lien could not in general be recovered 
for more than six years. * 

In the case of timber on an estate to be taken at a 
valuation, interest on the purchase-money will only com- 
mence from the valuation, although the interest on the 
purchase-money for the estate itself may be carried a 
great way back, because surveyors always value timber 
according to its present state ; and the augmented value 
of the timber by growth is deemed an equivalent for the 
interest from the time of the contract to the ma-Tring 
of the valuation. 

The usual rate of interest allowed in equity is four 
per cent ; but in some few cases the Court has given 
five, because that was the current interest of money ; 
and to give only four was holding out an inducement to 

.* See Letter XXV. 
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persons to delay the completion of contracts. However, 
the general rule confines the rate to four per cent. 

I may here observe, that as the estate belongs to the 
purchaser from the time of the contract, he is entitled 
to any benefit which may accrue, and must bear any loss 
which may happen to it before the conveyance. If a 
house is even burned down, yet the purchaser must pay 
for it, although the seller permit the insurance to expire 
without giving him notice. You should, therefore, upon 
entering into an agreement to buy a house, provide for 
the insurance of it till the completion of the contract.* 

* A word of advice about your Fire Insurance. Very few policies 
against fire are bo framed as to render the company legally liable. 
Generally the property is inaccurately described with reference to the 
conditions under which you insure. They are framed by the company, 
who probably are not unwilling to have a legal defence against any claim, 
as they intend to pay what they deem a just claim, without taking 
advantage of any technical objection, and to make use of their defence 
only against what they may believe to be a fraud, although they may not 
be able to prove it. But do not rely upon the moral feelings of the 
directors. Ascertain that your house falls strictly within the conditions. 
Even having the surveyor of the company to look over your house before 
the insurance, will not save you, unless your policy is correct. To illus- 
trate this, I will tell you what happened to myself. I have two houses 
in different parts of the country, both of which open from a drawing- 
room by a glass-door into a conservatory. The one I had insured, for a 
good many years, from the time I built it ; the other I had insured, for 
a few years, from the time I bought it, in the same office, when a partial 
fire broke out in the latter, and I was then told by the office— a highly 
respectable one — that my policy was void, as the opening to the conser- 
vatory rendered it hazardous ; and if so, of course both policies had been 
void from their commencement. I was prepared to try the question, 
and ultimately the objection was withdrawn, and my loss was paid for. 
Upon renewing my policy, with some alterations, I actually had some 
difficulty with the clerk of the company to induce, or rather to force him, 
to add to the description the fact, that the drawing-rooms opened 
through glass-doors into conservatories. In treating, at a later period, 
for a policy with another company, I required them to send their sur- 
veyor to look at the house ; and the stoves and everything to which 
objection could be taken were shown to him. The company then pre- 
pared the policy, and made it subject to the report made to them by their 
surveyor, referring to it by date. TbiB repott 1 wra «kw, wA ^» 
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Again, if you agree to buy an estate Tield for lives, and 
all the lives drop the next day, still you must pay your 
money. On the other hand, if you purchase a reversion 
subject to an estate for life, you will be entitled to a 
conveyance at the original price, although the estate has 
fallen into possession by the death of the tenant for life. 
In all these respects our law agrees with the civil law. 

If you buy an estate in consideration of an annuity 
which you are to pay to the seller for life, and he die 

objectionable stoves, &c. were not noticed. Of course I had the refer- 
ence to the report struck out, and the policy made correct, but not with- 
out some personal trouble. I state these circumstances, to show you 
how careful you should be. I advise you to look at once at your existing 
policy. If you have added an Arnot's stove or made any other important 
change in your mode of heating your house since your polioy, or you had 
at the time of your policy any peculiar stove, &o. not noticed in the 
policy, you should call upon the company to admit the validity of your 
policy, by an endorsement on it. 

In a bill of mine which has once more passed the Lords, but has 
again been withdrawn, from pressure in committee, in the Commons, 
there are the following measures in regard to fire insurances: I. 
Power is given to a court of equity to relieve against a breach of 
a covenant to insure, where no fire has happened, and the omission 
has been occasioned by accident or mistake, or otherwise without 
fraud or gross negligence, and there is a proper insurance on foot at 
the time of the application ; but the same person is not to have relief 
a second time, or subsequently to a waiver out of Court. 2. Every 
lessor is to have the benefit of an informal insurance by the lessee. 
3. A purchaser, without actual notice of any previous breach of the 
covenant to insure, is rendered safe against it if a written receipt is pro- 
duced for the last payment of rent, and the house is properly insured at 
the time of the purchase. This, if it pass, will have a most beneficial 
operation on the sale of leaseholds. It will render it prudent on the part 
of a landlord to be satisfied, when his rent is received, that the property is 
duly insured. I proposed in this bill to make the days of grace in 
policies binding on the offices, but this was rejected in the select com- 
mittee of the Lords. As therefore the offices profess to hold themselves 
bound by the days of grace, they should print a condition on all policies 
that they shall not become void if the premium be paid within those 
days, notwithstanding that a fire shall have happened, or the person whose 
life is assured shall have died before such payment, provided the premium 
is paid within the days. Where there is no such condition, do not trust 
to tb& days of grace, but pay strictly according to your polioy. 
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before the estate is conveyed to you, or even before a 
payment of the annuity become due, yet you will be 
entitled to a conveyance of the estate without in fact 
paying for it. But in a case of this kind, if a payment 
of the annuity become due before the conveyance is exe- 
cuted, you should cautiously pay it on the very day; for 
a neglect on your part would, it seems, bar your right to 
the estate if the seller should afterwards die before it is 
conveyed to you. 

I may observe to you, that if a man by mistake pur- 
chase from another an estate to which he himself is 
entitled, he may recover back the money which he paid 
for it. 

Questions sometimes arise upon a sale as to timber 
and fixtures. A condition that a purchaser shall pay 
for the timber on the estate will include trees considered 
as timber according to the custom of the country, al- 
though not strictly timber ; and where the purchaser is 
to pay for timber-like trees, even pollards may be con- 
sidered to fall within the condition. As to fixtures, 
where nothing is said about them, common fixtures 
would pass to the purchaser under the common con- 
veyance, without paying any additional price for them, 
unless an intention could be collected from the convey- 
ance or the contract that the fixtures should not pass. 

You cannot safely buy a property where a nuisance 
upon it exists ; for if there be a nuisance there, although 
the property is in lease, and you cannot remove the 
nuisance, yet by your purchase you would render yourself 
liable for it. If the nuisance were created by the occu- 
pier after your purchase, you would not be responsible ; 
but if the tenancy were a short one, and you were to 
renew it with the existing nuisance, you would be respon- 
sible. You are not to let the pro\fettoj m^^^Tsaaasss^ 
upon it 
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It has long since been laid down by high authority, 
that if a man has two houses contiguous, and one has a 
house of office which is separated from the cellar of the 
other by the wall which keeps in the filth of the house 
of office, and he sells that house, the purchaser must keep 
in the filth of the house of office, so that it shall not run 
in upon the other house. And it would have been all 
one if the vendor had sold the house with the cellar ; then 
he must have kept the wall of the house of office so as to 
have kept the filth in, for every man must take care to 
do his neighbour no damage. If a man erect a house, 
and a house of office, and the latter adjoin to a vacant 
piece of ground belonging to him, which keeps in the 
filth, and then sells the vacant piece of ground, the pur- 
chaser, if he would dig a cellar by the house of office, 
must build a wall to it. 

As to drains, where the owner of two or more adjoin- 
ing houses sells or conveys one of the houses, the pur- 
chaser of such house will be entitled to the benefit of all 
the drains from his house, and will be subject to all the 
drains necessary to be used for the enjoyment of the 
adjoining houses, although there is no express reservation 
as to drains, for the purchaser bought the house such as 
it was. Nor could the first purchaser of one of the 
houses stop up the drains, as against the subsequent 
purchaser of the other house. 

If a man has two pieces of pasture which lie open to 
one another, and sells one piece, the purchaser must keep 
in his cattle, so as they shall not trespass upon the 
vendor. An owner of two adjoining closes, separated 
by a fence and gate, is of course not bound to keep up the 
fence and gate, nor does he, by a sale of one of the closes, 
impose any such liability on himself, or on the purchaser, 
nor, by a subsequent sale of the remaining close, does he 
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cast any such liability on the later purchaser. There 
must be some specific contract to bind either party. But 
a purchaser of land without any way to it, except over 
other land of the seller, may by implication be entitled 
to a way of necessity over the latter. 

If the cattle of one man escape into the land of 
another, it is no excuse that the fences were out of 
repair, if the cattle were trespassers in the place from 
whence they came. If it be a close, the owner of the 
cattle must show an interest or right to put them 
there. A man has a right to drive his cattle along the 
highway ; they may pass and repass, but if they are 
improperly upon the highway, the owner of the adjoin- 
ing land is not bound to fence against them. And this 
applies to a navigable river, which is a highway, and the 
lands abutting upon it And after some doubt it was 
of course held, that ducks as well as geese may be dis- 
trained for trespassing from the River Thames on the 
unenclosed adjoining lands. 

A man who sells part of his land cannot so deal with 
that which he retains as to expose what he has granted to 
risk or to cause it to fall, but the extent of the support to 
be left must depend on the circumstances of each case. If 
a house is sold with all lights belonging to it, and it is 
intended to build upon the adjoining ground belonging to 
the same owner, so as to interfere with the lights, the right 
to build in that manner should be expressly reserved. The 
purchaser would not be bound by a description of the 
house, as abutting upon building-ground belonging to 
the seller. 

Without attempting here to tell you how you may 
exercise your rights of property generally, I may take 
this opportunity of observing that, as a general rule, 
the several owners of adjoining closes axe ea&\i3sc&&t&Aft 



56 EIGHT TO SUPPORT OF ADJOINING 

the lateral support -of the other's close, and neither can 
justify excavating his soil, so that the adjoining land 
would be without support But if you were to erect a 
house on the confines of your land, your neighbour 
might afterwards dig his land near to your foundation; 
but not so as to touch your land, and you would be 
remediless although your house should fall down ; but 
if your neighbour, with knowledge of your building, 
allowed it to stand for twenty years, it seems that he 
could not afterwards do any act to disturb it, nor could 
he at any period justify excavating his ground negligently, 
so as to occasion the fall of your house. 

As to mines : if you grant the surface of your land to 
another, reserving the mines, the grantee will have a 
prima fade right to the support of the subjacent strata ; 
and the reservation by you of the usual powers to work 
the mines, with an agreement to pay for damages, will not 
destroy the grantee's right to the support of the minerals. 
So if you let or grant your minerals, but retain the sur- 
face, yottr right to support will in like manner remain. 
But in either case the grantor may expressly reserve or 
grant any extent of right to damage the surface, which 
may be found necessary in working the mines. The same 
principle applies where distinct floors in the same house 
are occupied by several owners. If you were to demise 
or sell to another the lower story of your house, and re- 
serve to yourself the upper story, you would have the 
right to the continued support of the lower floor. 

As to water, you may sink a well on your land, and, 
divert by pumps and steam-engines, if you think proper, 
the underground water, which would otherwise percolate 
the soil, and flow into the river, although there is on the 
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banks of the river a mill which has been worked by the 
river for more than sixty years. 

If you grant a right or allow a seller to you to reserve 
a right to make a covered sewer or watercourse over 
your land, you should expressly reserve a right to make 
an opening into it to drain your own property, if such 
is your intention. 
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LETTER VIII. 

I have still a few directions to give to you in regard 
to Cautions upon a Purchase. 

Where you purchase any equitable right, of which 
immediate possession cannot be had — for instance, 
money in the funds, standing in the names of trustees, 
in trust for a father for life, and after his decease for 
his son; and you buy the son's interest during the 
father's lifetime, you should, previously to completing 
the contract, inquire of the trustee, in whom the pro- 
perty is vested, whether he has had notice of any encum- 
brance. If the trustee make a false representation, 
equity would compel him to make good the loss which 
you may sustain in consequence of the fraudulent state- 
ment. When the contract is completed you should give 
notice of the sale to the trustee. The notice would cer- 
tainly affect his conscience, so as to make him liable in 
equity should he transfer the property to any subse- 
quent purchaser ; and would also give you a preferable 
title to any former purchaser or encumbrancer who had 
neglected the same precaution. The safest course, how- 
ever, is to prevail upon the trustee, if you can, to join in 
the assignment to you, or, if he decline to join, to allow 
you to endorse on his settlement a memorandum of the 
assignment to you. 

If you should purchase, with notice of the claim of 

another, althpugh he has not a conveyance, and you 

actually procure the estate to be conveyed to you, yet 

you will be bound in equity by the notice ; for it is a 
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general rule in equity that a purchaser with notice is 
bound to the same extent, and in the same manner, as 
the person was of whom he purchased. I will give you 
an instance of this : You know that I have lent Tomp- 
son i?1000, and that he has agreed to secure it by a 
mortgage upon his estate. Now this gives me merely 
an equity, that is, a right to call upon him in a court 
of equity, to execute a mortgage to me. Till that is done 
the entire ownership at law remains in him. If you 
should purchase the estate from him before the mort- 
gage is executed, without notice of my loan, you would 
hold the estate discharged from it ; for by the conveyance 
you would get the legal estate, and by the contract the 
equitable estate ; so that having both law and equity on 
your side, you would prevail over me who have equity only. 
For it is a rule, never departed from, that a bond fide 
purchaser for a valuable consideration, and without notice, 
shall not be affected in equity. This has been carried 
so far, that a purchaser in early times was allowed to take 
advantage of a deed relating to the estate, which he stole 
out of a window by means of a ladder. I could hardly, 
however, advise you to be so bold at the present day. 
But in my case, ats you have notice of the loan, you would 

• 

be bound by it, although you procure the legal estate, and 
equity would accordingly compel you to execute a mort- 
gage to me pursuant to Tompson's agreement. In all 
these cases, therefore, you should stop your hand. 

Notice, I must observe, before payment of all the 
purchase-money, although it be secured, and the con- 
veyance actually executed, or before the execution of the 
conveyance, notwithstanding that the money be paid, is 
equivalent to notice before the contract. 

It is not necessary that you should have express 
notice ; for instance, in my. case it is Ttf& fe%£&&&&'&£&» 
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you should actually see and read Tompson's agreement 
with me ; for equity holds many acts to amount to 
constructive notice to a purchaser; and constructive 
notice is equally binding with actual notice. Against 
some of these you cannot guard by any precaution ; but 
there is one of which I must warn you. Notice to your 
counsel, attorney, or agent, would be notice to you. 
And the same rule prevails, although the counsel, attor- 
ney, or agent, be the vendor, or be concerned for both 
vendor and purchaser. The notice, however, must be in 
the same transaction. 

It can seldom happen that your attorney, or agent, 
has notice of any encumbrance on an estate which you 
intend to purchase, unless he is employed by the seller 
as well as by you. Attorneys are frequently employed on 
both sides, in order to save expense. This practice has 
been discountenanced by the Courts, and is often pro- 
ductive of the most serious consequences ; for it not 
rarely happens, that there are encumbrances on an estate 
which can only be sustained in equity, and which will 
not bind a purchaser who obtains a conveyance without 
notice of them. Now, as I have just mentioned, notice to 
your agent, although concerned for the vendor as well as 
for you, is treated in equity as notice to you ; and there- 
fore, if the attorney is aware of any encumbrance, you 
will be bound by it, although you yourself were ignorant 
of its existence. 

And by employing the vendor's attorney you may 
even deprive yourself of the benefit to be derived from 
the estate lying in a register county ; the register may 
be searched and no encumbrance appear; yet if the 
attorney have notice of any unregistered encumbrance, 
equity will assist the encumbrancer in establishing his 
demand against you. . I must explain to you that the 
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register counties are Middlesex and York ; and all in- 
struments affecting lands in those counties are in effect 
required by Act of Parliament to be registered in offices 
kept for that purpose, for they are declared to be bind- 
ing, according to their priority of registry. But al- 
though your conveyance should be duly registered, yet 
if you had notice of a prior unregistered conveyance 
equity would hold you liable to it ; for the Acts of Par- 
liament were only intended to give you notice of prior 
deeds ; and if you have notice independently of the Acts, 
the intent of the Legislature is answered.* 

Another powerful reason why you should not employ 
the vendor's attorney is, that if the vendor be guilty of a 
fraud in the sale of the estate, to which the attorney is 
privy, you, although it be proved that you were innocent, 
would be responsible for the misconduct of your agent. 
In one case a purchaser lost an estate, for which he gave 
nearly «&8000, merely by employing the vendor's attorney, 
who was privy to a fraudulent disposition of the purchase- 
money. 

* This doctrine of constructive notice presses heavily on purchasers. 
In the Law of Property Amendment Bill to which I have already referred, 
it was proposed that actual notice only shall bind a purchaser. 
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LETTER IX. 

• 

As you tell me that you are anxious to know what has 
been accomplished or attempted in order to clear titles 
or facilitate transfers of land, I propose to give you a 
rapid sketch of the measures proposed. It has often 
been under the consideration of the Legislature whether 
there should not be a general registry throughout Eng- 
land. This plan would entail a great and certain expense 
on property for a very uncertain benefit. My settled 
conviction is that a general registry is not advisable. A 
general registry wantonly exposes the concerns of all 
mankind ; and, by the negligence of an agent, a pur- 
chaser or mortgagee may lose the estate, if the seller or 
mortgagor fraudulently sell or mortgage to another per- 
son whose deed is the first registered ; and questions upon 
the priority of registered deeds often lead to litigation. 
The expense of registry' is considerable ; and if register- 
offices were once established throughout the kingdom, 
with all the patronage annexed to them, they never could 
be got rid of, however objectionable they might prove, 
without at least the country's paying a heavy compensa- 
tion for the loss to the officers in possession. If the law 
made every unregistered deed void, it would be as mis- 
chievous a law as ever was passed. No registry act has 
yet gone beyond the purpose of protecting purchasers 
who register their deeds against prior deeds not regis- 
tered. No law can impart activity and intelligence to 
idle and ignorant persons; and therefore many men 
would be ruined, without any neglect of their own, by 
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the operation of the proposed law. It has been said, if, 
under such a law, a man were to purchase and pay for 
an estate, and his conveyance were not registered within 
the time prescribed, it would be void. The land, there- 
fore, would revert to the seller, and he would have bact 
the estate, and also keep the price paid to him. Would 
this be endured ? 

It has been said that the disclosure of private concerns 
can scarcely be insisted on as an objection, in a country 
where wills, which contain almost exclusively their gen- 
eral arrangement, are rendered public documents. But 
that this in effect is avoided by adopting a registration 
of the substance only. Now the substance of men's deeds 
is precisely what they wish to keep secret. Dead men's 
wills cannot be compared to living men's deeds. It is 
one thing to know what I possess under a will, and an- 
other how I dispose of it. Mere curiosity, I am told, 
constantly leads great numbers of persons to take the 
trouble — and a great labour it is — to inspect the wills at 
Doctors Commons. If, again, all deeds were directed to 
take effect according to priority of execution, a subse- 
quent purchaser or mortgagee could never be sure that 
there was not some prior deed which might be registered 
after his, and yet have precedence over it. If, on the 
other hand, all deeds were to take effect according to 
priority of registration, the delay of a prior purchaser or 
mortgagee might, by rendering void his deed, prove 
highly advantageous to a subsequent purchaser or mort- 
gagee. The register would never show the existing state 
of encumbrances on an estate by which a purchaser or 
mortgagee would be bound, unless priority of registration 
were the rule, and that very rule would place many 
men's property for a time in jeopardy. A register would 
not work well without maps, and they vrowLd ^k*k\R&sk 
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two millions, and the number of deeds requiring registry 
would destroy the plan by its own enormous weight. 
These and other reasons, after many vain attempts to 
pass a bill for establishing a general registry, have v at 
length prevailed, and it seems to be universally admitted 
that such a plan cannot be established. 

Five bills for establishing such a register were intro- 
duced into the Commons between 1830 and 1834, two of 
which were thrown out, and the others not proceeded 
with. At length a similar bill passed the Lords, but 
without requiring maps : it was allowed to drop in the 
Commons. Then in 1853 the Government introduced a 
like bill in the Lords, which passed, after a division, by a 
considerable majority, and was referred in the Commons 
to a select committee, where it met with no favour. A 
Crown commission was then issued, and the committee 
reported strongly against the plan. I opposed the plan 
for thirty years, by my pen, or by my voice and vote, and 
have at length found all men of the same mind. My 
objection never was to a register as such, but that it 
would occasion more loss than it would produce profit 

The late Lord Chancellor brought in, but did not 
proceed with, an important bill, the principal object of 
which was to give a new and powerful operation to 
charges on land, registered as directed, and to make the 
registry of them notice to every one. Since he quitted 
the Woolsack, he introduced a bill to enable the Court 
of Chancery to confer an unimpeachable title upon 
judicial sales. I felt bound to oppose it, but it was 
supported by the Government, and passed by a majority 
of one. It, however, made no progress in the Commons. 
It would have imposed on the Court of Chancery a duty 
which the Court could not have performed. 

The Commissioners under the Royal Commission 
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before referred to, in their report against registration 
of deeds, recommended a register of Title ; this was not 
to be compulsory in the first instance, but a title once 
on the register was to remain there. None but an 
owner of the fee-simple was to be registered, but with 
a separate registry of charges and leases. % There might 
be a simple registry of the existing title, subject to all 
its faults, or a registry of an indefeasible title, for which 
the owner was to pay a premium to the public, and of 
course the consolidated fund must have been made 
liable for any defect of title. The Report objected to a 
compulsory investigation of title, and therefore objected 
to a judicial tribunal for the purpose of investigating 
titles. The Queen, in her speech on the opening of the 
late session, announced as one of the measures to be 
proposed to Parliament, a bill for enabling the owners of 
land in England to obtain for themselves an indefeasible 
title to their estates and interests, and for registering 
such titles with simplicity and security. And, accord- 
ingly, two bills were brought before Parliament— and 
no doubt will be renewed in the new Parliament- 
one, to simplify the title to landed estates ; the other, 
to establish a registry of landed estates. The plan of 
the Commissioners is widely departed from. A new 
court is established under the first bill, where any person 
may obtain a judicial investigation of his title. If the 
title is established, he may register his title under the 
second bill, but registration is not compulsory ; although, 
when once a title is registered, it must for ever remain, 
it is said, on the register ; yet, in fact, there is no power 
to enforce subsequent registrations. The real object is 
to give facility to transfers of real estate, somewhat like 
transfers of stock, to which they bear no resemblance* 
This is demanded, we are told 7 " \>^ ft\fe s^vrvfc A *ss&r 
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merce ;'* but the demand cannot be complied with, with- 
out a considerable sacrifice on the part of the landed 
interest. The first bill is founded upon the new Landed 
Estates Bill for Ireland * but the provision which is 
borrowed from it has hitherto produced not a single 
order establishing a title, and only two or three applica- 
tions. The first bill applies only to owners of freeholds 
in fee, who have been five years in possession, and 
therefore does not extend to copyholds or long lease- 
holds. It has the merit of not hastily disposing of the 
rights of absent persons. The expense and loss of time 
will of course exclude all small properties. The court 
cannot convert a bad title into a good one ; therefore 
it can only operate on titles already good, and which do 
not require the aid of the court. It will not of course 
apply to estates in settlement, nor, on account of the 
necessary delay, can it be applied to an estate about to 
be put in settlement. The bill, therefore, will have but 
a limited application. I advise you not to enter this 
new Chancery Conveyancing Court. It cannot render 

* The Encumbered Estate Court in Ireland, which was justified by the 
state of landed property there when it was established, has, when the 
necessity of such a measure no longer exists, been greatly extended and 
rendered permanent by the creation of a Landed Estates Court in that 
country, 21 & 22 Vict. c. 72. It is a court of record with three judges, 
and with the powers, for the purposes of the Act, of a court of equity, 
subject to an appeal to the Appeal Court of the Irish Court of Chancery, 
and from that court to the House of Lords. Under this Act, the owner 
of an encumbered estate, or any encumbrances on it, or the owner of 
an unencumbered estate, may obtain a sale of the estate by the court 
with an indefeasible title ; and so may a seller and purchaser out of court 
jointly ; or, if the contract so provide, the seller or purchaser indivi- 
dually may in like manner procure an indefeasible title for the purchaser 
from the court, to which the power of enforcing a specific performance is 
given by the Act. The bill also enables any owner to have his title 
investigated by the court, and to obtain a judicial declaration that he has 
a good title ; and such declaration is made to confer an indefeasible title. 
A general registry office has long been established in Ireland, 



BEGISTRY OF TITLE. '67 

your title better, but it may expose you to adverse 
claims ; and if your application should be refused, would 
stamp your title as a bad one. A certificate would be 
useless unless you intended to sell ; for, until a sale, you 
would be liable to all existing claims. Such a certificate 
cannot be obtained, even where there is no opposition, 
under a year and a half; and if there is opposition, it may 
be about three years : in short, with a good holding title, 
you may be involved in long and expensive law pro- 
ceedings, and may, by disclosing your title, even lose 
your estate. Your application, and the order of the 
court, are to be posted on the property, and advertised, 
and all the world called upon to protect their rights. 
This judicial examination would not be as harmless as 
a private examination of title in chambers on a sale 
where no adverse claimants are invited ; although even 
such an examination is not always without danger. 
Time cures many defects. A wise man avoids disturb- 
ing the sleeping lion. How the villagers would stare 
at a notice on the squire's gate-post, that he was apply- 
ing to the court for a good title ? and calling upon all 
and sundry to come forward and defend their rights ! 
Either a seller or a purchaser of a portion of the estate, 
with a conveyance before any application under the Act, 
might endanger the title of the other by submitting it 
to a judicial investigation. Every application, with its 
postings, &c, will alarm men as to their boundaries, and 
as to their mortgages, and lead to dangerous investiga- 
tions. Where an estate is intended to be sold in many 
lots, and the title is a good one, it may be desirable to 
obtain a certificate from the court, if the bill should 
pass. 

But the object of the first bill is to lead to registration 
under the second bill This is opttonal', \$v& ^^»©sfcfBssk. 
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owner can transfer the estate by endorsement on his land- 
certificate, or by such other instrument as the court 
shall from time to time direct. The transfer is made 
subject to stamp-duty, and the purchase-money is to be 
stated, and the purchaser obtains an indefeasible title. 
The register is of no other value to the owner, and there- 
fore, if he obtain a certificate of title, he will do well not 
to register it ; for a simple conveyance need not occupy 
more than three sides of a common sheet of letter-paper, 
and the estate must be described upon the original 
registry, as well as in a conveyance. On subsequent 
transfers of parts of the estate the plan will become 
complicated, and probably lead to the vast expense of 
maps. 

The objections to register are manifold. If you settle 
your estate after a registry, you must place on the regis- 
ter one or more nominal owners, who would have ftdl 
power to mortgage or sell your estates, and leave you 
without any remedy against the mortgagee or purchaser. 
You would probably not like Mr David Doe or Mr 
Robert Roe to appear on the register as the absolute 
owner of your property, and the person in whose favour 
you make the settlement would object to your remaining 
on the register as owner, which would enable you to 
defeat the settlement. But of course your powers as 
real owner are to remain over the equitable or beneficial 
estate ; but they may be defeated by your trustee, the 
registered owner. The attempt in the bill to reconcile the 
powers of the registered owner and of the real owners is 
not likely to succeed. The legal and equitable rights 
to your property are severed, and to guard you, and 
those claiming under you, against s the power of the 
registered owner, a system of caveats and inhibitions is 
introduced, requiring constant attention, which men will 
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not, indeed cannot give ; and sometimes, by the ignor- 
ance or neglect of agents, proper guards may not be 
registered ; and the registrar himself is not to be liable for 
any act done or omitted to be done by him. You will 
therefore no longer be safe, nor any longer have any 
legal power over your property, but must upon every 
occasion apply to your trustee on the register to join 
with you. As the law still stands, when you have made 
a settlement, as I have elsewhere explained to you, you 
not only retain every useful power over the estate, bub 
the law protects your rights whilst "you sit at home at 
ease." No man can sell or mortgage your estate. No 
caveats or inhibitions are required. Do not be misled 
by the assertion, that the registered owner is only a 
substitution for the present system of trustees : he may, 
sell or mortgage your estate, and ruin you. No trustee 
is created without some declaration of trust which can- 
not be concealed ; and even if a purchaser is absolved 
from the duty of inquiring, yet a sale can never be made 
behind the back of the owners; whereas in the case 
of a registered owner, a purchaser, or even mortgagee, 
will have no right to inquire, and will not be affected 
by notice. All these evils are to be encountered, and 
new courts to be created as a burden upon the landed 
interest, to facilitate transfers. It is only necessary, we 
are told, upon a sale, to get the inhibitions and caveats 
discharged, and then the title is a simple one. But a 
purchaser must wait whilst this is being accomplished, 
and the real owner will have to bear the expense of mak- 
ing a title under his settlements, and discharging his 
encumbrances by regular deeds, just as at present. 
Finally, I may observe, that when a title is registered, 
the most important of the title-deeds are to be delivered 
up to the court Now Englishmen. "gwftst V^b^ou^wssi 
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sheepskins in their own muniment-room : they will' con- 
stantly be wanted to prove marriages and descents in a 
family, and to support or oppose claims to mines, rights 
of way or water, rights of sporting, or the like ; and in 
many cases the owners are bound under covenants to 
produce them to former purchasers, or co-owners. If 
then the Bill passes, and you are about to register your 
title, reflect on the fable of the Old Man of the Moun- 
tain ; or, rather, call to your remembrance the advice of 
our friend Punch to persons about to marry — Don't ! 

One great complaint, at the present day, is the necessity 
of carrying back abstracts of title for sixty years. But 
the want of confidence is frequently, nay constantly, 
the cause of the expense upon every occasion of examin- 
ing a long and complicated title : for if I bought an 
estate ten years ago, which I am now offering for sale, 
and then had the title sifted by competent counsel, with 
the aid of an equally competent solicitor, and have the 
opinion of the counsel, and the result of the searches to 
show to the new purchaser, it might be supposed that, 
upon proof of the title since the purchase, and of my undis- 
turbed possession from that period, the title would be 
deemed satisfactory. But no such thing. Upon every 
occasion the early title is again submitted to counsel, not 
more learned, with the aid of solicitors not more com- 
petent than those before employed, and this causes that 
Repetition of expense of which both sellers and purchas- 
ers so much complain, but which really is not necessary 
in the great majority of cases, if men would but place 
reasonable confidence in those who advised the seller 
(always presuming them to be competent persons) upon 
his purchase. 

Much relief may be afforded to the landed interest, 
And facility given to transfers of l&nd^ by removing 



STATUTE OP LIMITATIONS. 71 

impediments in the way of titles and of dealing with 
estates. A bill, to which I have referred in my 7th 
Letter, has this object in view.* But the great blot 
remains without a remedy. By your marriage settle- 
ment your estate is settled on yourself for life, and 
afterwards on your sons in succession in tail (which 
I shall explain to you in my 18th Letter). Now you 
may live to a great age, so that if you were to sell, 
and to produce a forty years' title for example, and the 
settlement were forgotten or concealed, your son's right 
would not commence till after your death, and then the 
purchaser might lose the estate. This danger compels 
every purchaser to require a sixty years' title, by which 
sellers and buyers of estates are put annually to an 
enormous expensa The instances are rare in which 
settlements are concealed, and yet, to guard against the 
possibility, the public needlessly expend, I believe I may 
say, hundreds of thousands of pounds. All statutes of 

* The objects, besides those already pointed out, are — 1. To prevent 
one licence from destroying a general condition or right of re-entry, and 
to apportion rights of re-entry ; 2. To make a release of part of the 
land from a rent-charge or judgment effective, without operating as an 
extinguishment of the rent or judgment ; 3. To abolish what is called 
scintilla juris, which I cannot explain to you ; 4. To direct deeds under 
powers to be executed as common deeds ; 5. To give validity to a sale 
authorised, by a tenant for life, where part of the money has by mistake 
been paid to him ; 6. To facilitate the sale of estates charged with debts 
or legacies ; 7. To enable the maternal heirs of the son of an illegitimate 
father to inherit lands purchased by the latter ; 8. To enable any person 
to assign to himself and another, so as to render in numberless cases two 
deeds unnecessary ; 9. To relieve a purchaser from any judgment or the 
like against the seller, upon which execution has not issued ; 10. To 
make express notice to a purchaser alone binding on him ; 11. To render 
a purchaser no longer liable to see to the application of his purchase- 
money; 12. To make vendors, their solicitors and agents, criminally 
responsible for fraudulently concealing encumbrances or falsifying pedi* 
grees, but with a safeguard to protect solicitors from malicious prosecu- 
tions. To these are added some provisions to afford relief to trustees^ 
which I shall refer to in my 23d Letter, 
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limitation have for their object to bar outstanding estates ; 
and it is a question simply of degree how far you will 
go, which must depend upon the profit and loss to the 
community in the case provided for. I endeavoured to 
prevail upon Parliament to shorten the time of limita- 
tion in the case only of a bond fide purchaser, without 
notice, and that was to be accompanied by an enactment 
that, as a general rule, an abstract for forty years only 
should be required. The scheme was this ; to make the 
twenty years now allowed begin to run against such a 
purchaser from the time of the conveyance to him and 
the payment of the purchase-money. To allow five 
years only for disabilities beyond the twenty years, and 
to reduce the forty years now allowed in the present Act 
to thirty years. It remained to provide for a case like 
your son's, supposing you to have sold to an innocent 
purchaser, and to have concealed the settlement. It en- 
abled persons so entitled in remainder, or persons on 
their behalf, to institute, during the twenty years, a suit 
in equity to establish their right, so as to be entitled to 
it when it should fall into possession. And it made it 
a misdemeanour in a seller or his solicitor to fraudu- 
lently conceal a settlement. The profit of this scheme 
would have been very great and immediate and continu- 
ing ; the loss probably nothing. But it was opposed by 
the Government and several of the Law Lords, and 
negatived. The objection was that the rights of issue 
bright be barred, and yet immediately afterwards the 
House passed the measure to which I have before referred 
as having passed the House of Lords by a narrow majo- 
rity, which paid no regard to the rights of issue under a 
concealed settlement. 
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LETTEE X. 

As you are anxious to obtain Church preferment for 
one of your sons, I will state to you how far you may 
legally buy it. The great object is to steer clear of 
Simony, which is a corrupt contract for an ecclesiastical 
benefice. It derives its name from Simon Magus.* 

* Let me give you a word of advice, and through you to your sod, who is 
about to enter the Church, free, I know, from college debts. Take care to 
let him enter on his vocation free from debt of every sort. Furnish his par- 
sonage, therefore, for him, and pay the expenses attending the presenta- 
tion and induction. If, besides, you advance him money till his tithe 
rent-charge become payable, to meet his weekly bills, and then to be 
repaid, you will leave him without excuse if he run into debt. Many a 
young clergyman has taken the first step towards ruin by being compelled 
to borrow money for his outfit. Now let me point out the inevitable 
result of his getting into debt. When involved, he of course raises money 
to meet his obligations. Fortunately he cannot directly charge his living, 
but unfortunately he can do so indirectly, for any creditor can obtain 
judgment against him, and upon that judgment a sequestration may issue, 
by which the profits of the living are secured to the creditor. The 
security which he can give is an infirm one, and might indeed wholly 
fail if he were to take steps to render the living void. He can only 
borrow money, therefore, under great disadvantages. If he were to resort 
to a common money-lender, his ruin would probably quickly follow. 
And even if he have recourse to an office of character, he would have to 
submit to deductions for office-expenses, interest, premium of insurance, 
legal expenses, Ac., which would reduce the sum he borrowed much 
below the amount he required for his debts, so that he really would not 
be wholly relieved by the advance, and yet the nominal sum borrowed 
would instantly carry interest. I will not now enter into details. 
Sometimes another company is resorted to, to divide, by way of guarantee, 
the risk. The borrower then has to pay for a double set of deeds and 
two separate solicitors, and the amount is indeed large. He distributes 
freely the money he obtains ; a remnant of old debt remains ; and with 
a curtailed income, for interest is running on, he incurs new debts. Upon 
every loan or guarantee the company takes a judgment ; other creditor* 
will also obtain judgments; and &stheTa^fetottfe«wVft»,^eAWKtt$ft3&Mi 
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It is, clear and direct simony to purchase a presenta- 
tion whilst the living is vacant ; but the great probabil- 
ity of a speedy vacancy is immaterial if the purchase be 
not corrupt It has been held, that although the incum* 
bent is on his deathbed, and it is uncertain whether he 
will live over the night, a man with full notice of this 
circumstance may safely purchase ; and that the death 

who best know the actual circumstances of the borrower issue the first 
sequestration. The clergyman is compelled to leave the country, to pro- 
tect himself from arrest. The sequestration is put in force, and the 
result is, that a portion of the tithe rent-charge being set aside to pay 
the curate appointed by the bishop, the whole net proceeds of the living 
are appropriated to pay the loan, &c. The incumbent is left penniless, 
the other creditors are in effect excluded, and the parishioners, who pay 
the whole tithe rent-charge, have the services only of a curate with a 
small stipend. It has become customary for a society obtaining money 
for an incumbent from another company, to take a lease for a number of 
years, revocable by the society, but not so by the incumbent, of his tithe 
rent-charge, so as to insure their receipt of it and their own commission, 
and to enable them to pay the interest on the loan and tbe premium 
on a life policy, for of course the company who make the advance insure 
the life. I doubt the validity of such a lease. If it be legal, the Legis- 
lature ought to interfere. Where there is a sequestration and a prior 
lease, the clergyman pays a double commission, and the actual balance 
in the hands of the lessees, the lenders, after payment of taxes, rates, 
repairs, commission to lessees, and curate's stipend, is paid by them to 
the sequestrator, who pays it to the registrar, who repays it to the very 
persons by whom it was paid to the sequestrator ; and these three pay- 
ments are attended at every step with considerable expense to the 
incumbent. This surely requires a remedy. When a man dedicates 
himself to the Church, and receives from his parishioners their dues, he 
has bound himself to their service, and they have a right to demand the 
faithful execution by him personally of his duties : he ought to spend his 
income amongst them. To allow him, therefore, to go abroad to avoid 
his creditors, and to allow a particular class of creditors to at once 
deprive the parish of their pastor, and to take to themselves the produce 
of the living, after a scanty allowance to a curate, is a direct violation of 
the relative rights and obligations of all parties. The remedy I have 
suggested in my place in Parliament is this : — 1. No clergyman to have 
licence to live abroad, or from his living, on account of debts ; 2. As he 
must remain and perform his duty, he should not be liable to arrest ; 
& But in the case of incurring debt, the bishop should allow him a decent 
maintenance out of the living ; and, 4* The Test of the income should be 
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of the incumbent the next moment will not impeach the 
validity of the transaction. A man may purchase, whilst 
the living is full, the next or any other presentation ; and 
he may purchase the advowson, either whilst the living 
is full, or even during its vacancy ; but in the latter case 
the presentation could not be obtained by the purchase 
of the advowson, for the avoidance cannot be granted, 

apportioned amongst all the creditors pari passu, without reference to 
any security; 5. If, owing to his embarrassments, the incumbent is 
unable or unwilling to perform his duties under the foregoing conditions, 
then the living should be declared void, and he should be left subject to 
his debts like any other debtor. A scheme of this nature would render 
creditors more wary in giving unreasonable credit, and the young clergy* 
man more careful not to incur debts where he must daily face his credi- 
tors. And it would put a stop to advances to him on the security of his 
living, for in case of a crash every creditor would stand on an equal 
footing ; none could by law, as now, in effect constitute himself LAY 

RECTOR OF THE PARISH. 

Since the above observations were written the Government introduced a 
new Debtor and Creditor Bill, by which they proposed to abolish arrest in 
general. In this bill, the enactment in a previous statute, that in case of 
insolvency of an incumbent a sequestration should issue, was introduced* 
Now, abolishing the power of arrest would altogether alter the position of 
the incumbent and his parishioners in case there was a prior creditor's 
sequestration. For as the incumbent would no longer be liable to arrest, 
of course he would not go abroad, but would linger in his parish, fiy 
law he could not be removed, or be prevented from doing his own duty. 
But he would still be penniless, and the creditor who obtained the seques- 
tration would still take the entire produce of the tithe rent-charge and 
rent of land, excluding all the other creditors. This would indeed create 
an evil in the parish much to be deprecated. The bill which passed 
the Lords afforded an excellent opportunity for carrying out my views ; 
for the bill not only alters the law as regards the person for example, 
abolishes, in general, arrest, and materially alters the machinery, for ex- 
ample, enables creditors to dispense with the services of official assignees, 
but also takes away the rights of creditors over property, for example, 
renders a non-trader's future property exempt from his debts, and 
limits the right of the creditors to dispose of his property under a settle- 
ment in remainder. I therefore proposed in the Lords to add the follow- 
ing clause to the bill : — " The sequestrator shall allow out of the profits 
of the benefice or curacy to the insolvent whilst he performs the duties 
of the parish or place such an annual sum, payable quarterly, as tha 
bishop of the diocese in which the tiring fc utaatadi *8b»SL &xv&\ wA/*w 
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because it is against public utility, and opens a door to 
simony. But although the avoidance does not pass in 
such a case, yet if the purchaser of the advowson usurp 
the right of presentation, the offence of simony will be 
committed. 

Where the living is vacant, if the advowson is pur- 
chased with a corrupt view of presenting, that may 
avoid the purchase. And it has been questioned whe- 
ther, whilst the living is full, a purchase of a presenta- 

ahall be lawful for tbe bishop to appoint to such insolvent such or the 
like stipend as by law he might have appointed to a curate duly licensed 
to serve such benefice in case the insolvent had been non-resident ; and 
no sequestration, except under the last foregoing provision, for any debt 
of any clergyman or curate, shall issue ; and every sequestrator appointed 
after the eleventh day of October one thousand eight hundred and fifty- 
nine shall hold the profits of the benefice or curacy wholly discharged of 
any lease which the insolvent may have granted or attempted to grant of 
his tithe rent-charge. " The Bishop of London said he did not oppose 
the clause, but thought that it did not look sufficiently to the spiritual 
wants of the parish. The Lord Chancellor stated no objection to the 
clause, but objected to the introduction of it into his bill, which did not 
propose any alteration, but left the law as it stood on this point. In 
reply it was submitted that, as the law would stand after the bill passed, 
the clause would in no respect affect the spiritual question ; but if an 
incumbent, by his involvements, were justly obnoxious to his parishioners, 
he ought to be removed, and for that purpose legislative power was 
required. And in regard to the bill itself, it was urged that its omission 
to alter the law in this respect was an error, and the clause would find 
its fitting place in the bill. Upon a division the clause was negatived by 
eighteen to nine ; the two only bishops remaining (London and Carlisle) 
voting for it, and all the Government against it. Therefore now a 
clergyman may give a binding security over his living to a money-lender, 
which may exclude all his just debts to the tradesmen who surround 
him, and leave himself without the means of support. He may, I sup- 
pose, grant a binding lease of his tithe rent-charge, which, after a seques- 
tration, will compel him to pay a double commission. The sequestration 
creditor will become the lay rector. The incumbent will still remain 
incumbent, but, it maybe, living in his parish on charity, whilst his 
honest tradesmen may never receive a penny of their debts. This will 
no doubt be the result of the opposition to the clause. If it had been 
carried, the incumbent could not have pledged his living, and in case of 
extravagance, the surplus income would have gone to pay all his debts 
to his parishioners and others equally. 
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tion, with an intent to present a particular person, and 
a subsequent presentation of him, is legal — even where 
the purchase is by a father for his son. Without giving 
any opinion on this point, I advise you, if you purchase 
a presentation, or an advowson, whatever your intentions 
may be, not to disclose them ; but, of course, I do not 
recommend you to make a corrupt presentation. 

A clergyman is prohibited from buying a presentation 
for his own preferment, but he may purchase th6 ad* 
vowson itself, and upon a vacancy cause himself to be 
presented. 

Where a man has an advowson, and is desirous to 
present a particular person — for example, one of his sons 
— and a vacancy happen before he is capable of filling the 
living, it has been usual to present some person, who 
gives a bond to the patron to resign when the person for 
whom the living is ultimately intended shall be of age 
to receive it. This is a case which is very likely to 
happen in your family. General bonds of resignation 
were formerly very common, by which the incumbent 
became bound to resign the living at any time upon the 
request of the patron. Such bonds had repeatedly been 
held to be legal, but equity always interposed, and pre- 
vented them from being made an instrument of oppres- 
sion, or from being used for the commission of simony. 
In the time of Lord Chancellor Thurlow, however, it 
was decided in the House of Lords, upon a division ] 9 
against 18, that such bonds are illegal. The courts, 
nevertheless, did not give up their ancient rule, where the 
case was not precisely like that determined in the Lords. 
They held that you might take a bond from the incum- 
bent to reside on the living, or to resign to the ordinary, 
if he do not return to it within a time to be fixed, after 
notice, and also not to commit mate \ lot «o^ ** <8Sfc&*- 
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tion only enforces the performance of moral, legal, and 
religious duties. So that you might make it a condition 
that he should keep the buildings in repair, and that he 
should resign upon notice, in order that one of your 
infant sons might be presented to the benefice. But 
the rigid rule was again established in the House of 
Lords ; in consequence of which an Act of Parliament 
was passed (9 Geo. IV., c. 94), which validates engage- 
ments thereafter to be made for resignation, to the intent 
that any one person, or one of two persons, to be specially 
named, shall be presented, but which engagement is to be 
entered into before the presentation or appointment of 
the party entering into it. And it is provided, that where 
two persons are named, they shall be, either by blood or 
marriage, an uncle, son, grandson, brother, nephew or 
grand-nephew of the patron, or of any married woman 
whose husband in her right shall be the patron. And 
certain regulations are enjoined as to the execution and 
deposit of the deed, in order to prevent fraud 

I do not think it necessary to point out to you the 
forfeitures and punishments which are incurred by 
simony. They are very heavy, and yet are not suffi- 
cient to deter men from every day committing the crime 
which they are intended to punish. 

In purchasing an advowson, of course you will look 
to the income of the living, and you should therefore 
inquire whether there is any charge on the living for 
money advanced by Queen Anne's Bounty for building. 
The seller is not bound to give you this information with- 
out inquiry, although he must not be guilty of any 
concealment. 

You ask me about the propriety of purchasing your 
land-tax. If yon are likely to build, or otherwise im- 
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prove your property, it would be advisable first to re* 
deem the land-tax ; but if you have no such intention, by 
buying the land-tax you would simply assist the Govern- 
ment in imposing a new tax on the land, which they 
will no doubt do as soon as the land-tax is generally 
redeemed, without regard to the large prices paid by the 
landed interest for the redemption of the tax, or of the 
fair acres which have been severed from estates, or the 
noble timber felled upon them to raise money for the 
redemption, and without regard to the heavy impost on 
land under the Succession Duty Act. In order to 
induce persons to buy up the remaining land-tax, the 
price of redemption has been reduced by £VJ, 10a per 
cent below the terms fixed by the 42 Geo. III. a 
116.* It appeared to me that this enactment would 
enable strangers to buy up the land-tax on other men's 
estates, which would cause great dissatisfaction. To 
meet this objection, another Act was passed in the same 
session, f which excludes all persons and corporations 
from the right to redeem land-tax except those having 
an interest in the land, and to whom preference in the 
redemption of land-tax was given for a limited period 
by the 42d of George IIL This protects you from all 
intruders. But then the Government tacked on to this 
Act a clause that, upon the completion of any redemption, 
the property shall be wholly exonerated from land-tax, 
and from any yearly rent-charge in respect of the price. 
This was a serious alteration of the law, to which I much 
objected, and it would have led to some inconvenience. 
The object was to extinguish all the land-tax as quickly 
as possible. But by the later Act of the 19 & 20 
Vict, c. 80, sect. 3, this provision, so far as regards 
any such contract to be entered into at any time after 

• 16 & 17 Vict., c. 71 -VI* fc\l^i*»,OC£U 
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the passing of the Act, was repealed. You are safe, 
therefore, for the future ; but if, between the 20th Au- 
gust 1853 and the 29th July 1856, you bought the land- 
tax on your settled estate, or the land-tax on the rectory 
of which you have the advowson, or indeed any land- 
tax, the tax has merged, and does not remain as a charge 
of which you can avail yourself 

If you determine t6 redeem, you should apply to the 
Clerk of the Land-tax Commissioners, who will supply 
you with printed papers containing full directions, and 
you may at once, if you please, transfer the stock, or 
pay the money price, so as to save yourself any further 
trouble, and the contract will finally be delivered to you 
properly executed. 



^STATES IN FEE, FOE LIFE, ETC. 81' 



LETTER XL 

I HAVE still some directions to give to yon about the 
mortgaging, selling, settling, and devising of your pro- 
perty ; but I have not forgotten your request that I 
would first furnish you with a slight popular sketch, just 
a notion of the various ordinary interests which you 
have acquired or may acquire in real property, and I do 
not hesitate to disturb the arrangement of my subjects 
in order to comply with your request. Real or landed 
property is either held in fee or for an estate of freehold, 
or for a term of years. The fee or fee-simple includes 
all the interest in the land. A legal anecdote has been 
transmitted to us from a very early period, where a 
judge, who indulged himself in the euphonical phrases, 
" I'd have you to know," and " I'd have you to see/' 
asked a learned Serjeant why he had been absent when 
the Court required his presence. His excuse was that 
he had been turning the work of Coke upon Littleton 
into verse. The judge called for a sample, which the 
Serjeant thus gravely delivered — 

" A tenant in fee-simple is he 
That need fear neither wind nor weather ; 
For r d have you to know and to see, 
Tis to him and hit heirs for ever I " 

I need not point out to you how this estate will descend ; 
your male heirs, as you know, being preferred to the 
females — the former taking in the order of their birth, 
the latter all together; but under recent legislation 
the . father and other lineal ancfestara «cfc Vx» "^ "^ 
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default of lineal heirs, so that the father will be preferred 
to a brother or sister, and a more remote lineal ancestor 
to any of his issue other than a nearer lineal ancestor 
or his issue; and paternal ancestors are preferred to 
maternal ; and as in both lines males are preferred to 
females, and the descendants succeed to the line, and the 
half-blood is no longer excluded, the brother of the 
half-blood, on the part of the father, will inherit next 
after the sisters of the whole blood on the part of the 
father and their issue, and the brother of the half- 
blood on the part of the mother will inherit next after 
the mother. As I have explained in a work of an 
elaborate character, in the common case of a son 
purchasing an estate and dying intestate, leaving issue, 
and also having brothers and sisters of the whole blood, 
and likewise brothers and sisters of the half-blood, on 
his father's side, his own issue would take according 
to the old canons of descent; upon their failure the 
new law would operate, and the father would take 
in exclusion of all the brothers and sisters and their 
descendants, who of course would be his issue ; but after 
him they would all succeed, the whole blood just as if 
he had never intervened, the sons before the daughters, 
and the daughters all together ; but the children by a 
different ventre [another wife], that is, brothers and 
sisters of the half-blood to the purchaser, would be post- 
poned to the children of the marriage from which the 
purchaser issued — viz. to brothers and sisters of the 
whole blood, and the issue of the latter would be entitled 
to a like preference with their parents ; and the same rule 
would prevail in each step of the ascending pedigree. 
The brothers and sisters of the half-blocd, on the part of 
the mother of the purchaser, that is, her children by a 
different husband, will also inherit \ but not until after 
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her, and she is postponed until all the paternal relations 
are exhausted. 

I must explain to you that a fee in an estate may not 
be a simple one — it may be limited to a particular line 
of heirs ; for example, to a man and the heirs-male of his 
body, which confers what is termed an estate in tail- 
male ; and male issue, through males, can alone take under 
it ; or to a man and the heirs-female of his body, which 
gives an estate in tail-female, and to which only females, 
claiming through females, can inherit ; or to a man and 
the heirs of his body, which vests in him an estate in 
tail general, and to which sons and daughters and their 
issue will succeed according to the rules of descent, males 
and their issue being preferred to females and their issue ; 
and sometimes the limitation is to a man and the heirs- 
male of his body, or the heirs-female of his body, or the 
heirs of his body on the body in each case of a parti- 
cular woman, which regulates the descent accordingly. 
Any such tenant in tail may now by deed, enrolled in 
manner required by statute,* bar the estate tail, and any 
remainders over, and acquire the fee, which he can then 
dispose of as he thinks proper. If any other person has 
a previous estate for life, his concurrence, however, would 
be necessary. 

An estate for life, or for another man's life, is termed 
a freehold, less than an inheritance, but still a freehold ; 
and of course, unless expressly empowered to do so, a 
tenant for life, or pur auter vie (for the life of another), 
cannot grant any lease or create any charge extending 
beyond his own interest. I shall in another Letter point 
out to you the powers of leasing and selling conferred on 
tenants for life by statute law. 

* 3 & 4 Will IV., c. 74, for England ; 4 & 5 Will. IV., c. 92, for Ire- 
land. 
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A term of years, for example, a common lease, is 
called a chattel real, and forms a part of the owner's 
personal estate, and is not deemed real estate. 

I have not yet said anything in respect of copyholds : 
but allowing for the different qualities of the tenures, the 
observations, generally speaking, already made as to free- 
hold estates, apply to copyholds. And now by statute * 
provision has been made for converting copyholds into 
freeholds, and either the copyholder or the lord may 
after an admittance, taking place on or after 1st of July 
1853, compel the other to enfranchise : and where the 
last admittance took place before the 1st of July 1853, 
the tenant or lord may compel enfranchisement, but the 
tenant requiring it must pay such a fine as would become 
due in the event of admittance or death subsequent to the 
1st July 1853, and of two-thirds of such a sum as the 
Steward would have been entitled to for fees ;f and then 
the enfranchisement will proceed upon just the same 
terms as in the case of an admittance after the 1st of 
July 1853, so that in due time the copyhold tenure 
will be altogether extinguished, but the tenant cannot 
require enfranchisement until after payment of the fine 
and fees. The enfranchisement will not affect the right 
of either party to the mines and minerals in the lands 
enfranchised, or in any other lands, and the tenant will 
still be entitled to his former commonable rights, al- 
though he has obtained the freehold of his land. Where 
heriots are, by custom, payable to the lord in respect of 
any freehold or customary land, at any time after any 
such heriot should be due (on or after the 1st of July 
1853), power was given to the lord, or the tenant, to 
require and compel the extinguishment of all claim to 
heriots, and the enfranchisement of the land in the same 

* 15&16 Vict, e. 51, and later statutes. i 21 & 22 Vict., c. 94. 
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way as if the land were copyhold And this power is ex- 
tended to freeholds in respect of which the last heriot 
became due before the 1st of July 1853, in like manner, 
and upon the like terms, as the power to compel an en- 
franchisement. * The statute, of course, contains full pro- 
visions for assessing and for the application of the com- 
pensation or purchase monies. I must, however, refer 
you to the Acts for the various important provisions in 
them. If, as lord of the manor, you are about to enfran- 
chise other men's copyholds, or, as a copyholder, to obtain 
the enfranchisement of your own, you should peruse the 
Acts themselves. 

* Same statute, s. 6, and see s. 7. 
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LETTER XII. 

I NOW proceed to call your attention to your Wife's 
Eights in your Property. Your marriage having taken 
place since the 1st January 1834, your wife will find her 
ancient right to dower out of your estates of inheritance 
both enlarged and curtailed by recent legislation. She 
is no longer hampered by former distinctions between 
legal and equitable estates ; but will be entitled to her 
dower where the whole legal fee is vested in you, or you 
have (whether wholly equitable, or partly legal, or partly 
equitable) what is equal to an estate of inheritance, so 
that if you were to contract to buy an estate, your wife, 
as between her and your heirs, at your death, would be 
entitled to dower. You are aware that your wife's right 
to dower is to one-third for her life of all estates of in- 
heritance of which you may be the owner at any period 
during your marriage. On the other hand, the wife's 
dower is placed wholly in the power of the husband. His 
absolute disposition in his lifetime, or by his will, excludes 
her altogether. So his contracts and charges in his life- 
time, or by his will, will bind her, and he may, by the 
deed conveying an estate to him, cause it to be declared 
that his widow shall not be entitled to dower out of such 
land, for it is not necessary that he himself should exe- 
cute the deed, or he may bar her right by his declaration 
in any other deed, or in his will, either generally or par- 
tially. If you give your wife any property by your will, 
pray take the trouble to state whether you mean it to be 
in bar of dower or not Such a precaution may prevent a 
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lawsuit. As to your personal estate undisposed of at your 
death, of course you know that if there is no issue of the 
marriage, your widow will take half of it ; and if there 
is, one-third only. 

Now, as to your rights in your wife's property. Upon 
your marriage, you take in effect, for the joint lives of 
yourself and your wife, all her real estates. If you have 
issue born alive, you will become tenant by the curtesy 
initiate, as it is termed, of the parts of which she has the 
inheritance, and upon her death, in your lifetime, your 
estate, by the curtesy, will take effect for your life. In 
effect from the birth of a live child, you are tenant for 
life of the property. If, however, your issue would not 
inherit your wife's estate, you would not be entitled to 
curtesy ; for example, if you had issue a daughter, but 
no son, and the estate could descend to males only, as 
where your wife was tenant in tail-male, the nature 
of which tenancy I have explained to you in my last 
letter, an estate by curtesy would not vest in you ; but 
this is an event not likely to occur. 

Her chattels real — that is, leases — you can dispose of 
as you think proper. If you do not dispose of them 
in your lifetime, they will survive to her, but a partial 
disposition of them by you in your lifetime would bind 
her. You cannot, however, give them away from her 
by will. If you survive her, your right to them would 
be absolute. If even her interest in a chattel real be 
reversionary or contingent only, yet you may sell it, for 
it has been decided as clear that the wife's contingent 
legal interest in a term may be sold by the husband, 
and that there is no difference between the legal interests 
and the trusts of the term, and therefore your right to 
sell would prevail, although the legal interest in the lease 
was in trustees, and your wife ha&oi&s ^t^sc&ss*ss^ sst 



88 husband's bights in wife's pbopebty. 

contingent interest. Whatever you can possess yourself 
of, or, as the law terms it, reduce into possession, and 
actually do so, will be your own ; for example, if she 
have any stock standing in her name, you can transfer it 
into your own name, or into any other person's. Ready 
money, plate, furniture, jewels, and the like, all vest in 
you without any act on your part, and you can dispose 
of them as you think proper ; they are personal chattels 
in possession. Plate deposited at a banker's would, in 
like manner, belong to you. But to prevent any ques- 
tion if there is any balance in her name at a banker's, 
and you wish to make it your own, you had better place 
it at once, as you have a right to do, in your own name. 
If any debts are owing to her, you can recover them, and 
a payment of them to her after the marriage would not 
bind you. If your wife is entitled to any chose in action, 
as it is called — that is, personal property not in posses- 
sion — you must wait till it falls into possession, or if 
you assign it, and she survives you before it falls into 
possession, your assignment will not bind her ; the pro- 
perty will survive to her, and you cannot dispose of it 
by your wilL 

If there is any personal property in the names of trus- 
tees in which your wife is entitled to a present interest, 
but which you cannot obtain without the order of a court 
of equity, she may, if not sufficiently provided for, claim a 
settlement out of it for herself and her children, and you 
would take the surplus, and she might herself resort to 
the Court in order to obtain a settlement out of the fund. 
If any further personal fortune come to her in the names 
of trustees, she may, in like manner, claim a settlement 
out of it, or a further settlement, even if one was made 
on your marriage, unless it amounted to a purchase by 
you of all your wife's future acquisitions. The propor- 
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tion of the fond to be settled on the wife and children 
in these cases must depend on the position and circum- 
stances of herself and her husband, but the courts are 
inclined to behave with liberality towards her, and, in 
extreme cases, would even settle the whole of the fund 
on her. But she may waive her equity to a settlement 
upon a private examination by the Court apart from her 
husband. This private examination generally takes 
place in open Court I remember a powerful Scots- 
woman going up to Sir Thomas Plumer on the Bench at 
the Rolls to give her consent, and after some conversa- 
tion with her in a low tone, the learned judge turned to 
the bar, exclaiming, " She says she won't ! " in a tone 
that excited general merriment, amidst which the lady 
retired, still mistress of her property. 

If your wife is tenant for life, or in fee of an estate, 
she and you can, by deed acknowledged by her, as re- 
quired by Act of Parliament,* sell or dispose of, or settle 
it as you both think proper ; and if she is tenant in tail, 
you may together bar the estate tail, and remainders 
over, and acquire and dispose of the fee-simple as you 
choose ; but she is to acknowledge the deed, which must 
be enrolled, and she must be examined separately as to 
her consent, her age, and capacity to understand the act 
she is performing. She may, by deed acknowledged by 
her, with your concurrence, dispose of any other interests 
in land, and destroy or release any powers given to her. 
And in certain cases of incapacity on the part of her 
husband to execute a deed, &c, or where they live separate 
by mutual consent, or by sentence of divorce, the Court 
of Common Pleas is authorised to dispense with the hus- 
band's concurrence in the disposition of the wife's property. 

I must yet give you some information about the rights 

•8&4WSLYV.,c.14u 
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of property in married women. Both real and personal 
estate may be settled upon a woman for her separate 
use, so as wholly to exclude any right of the husband, 
and such a provision generally enables the woman, 
although married, to dispose of it by alienation ; but 
this may be, and frequently is, guarded against by an 
express clause against anticipation, which, during the 
marriage, effectually prevents any alienation of the fund. 
A wife having a separate estate cannot be compelled to 
contribute to the family wants, or to maintain her children. 
Although a married woman with her husband can convey 
or transfer all her interests in real property, yet neither 
can her husband deprive her, nor can she deprive herself, 
of any interest provided for her out of mere personal 
estate — funded property for example — to take effect on 
her husband's death. So that if you provide a portion 
for your daughter on her marriage, and settle it on the 
husband for life, and then on your daughter for life, and 
then to the children, you may feel assured that your 
daughter will benefit by your bounty on her husband's 
death. Many attempts have been made in Parliament 
to take away this security, and to enable the husband 
and wife to sell her life interest, and so strip the woman 
of the provision made for her. These attempts have 
hitherto been successfully resisted, but a partial measure 
has just been carried, providing that married women 
niay> by deed acknowledged in manner required by the 
Act, with their husbands' concurrence, dispose of every 
future or reversionary interest to which the woman, or 
her husband in her right, shall be entitled in any per- 
sonal estate under any instrument made after the %\sb 
December 1857, and relinquish or release any power she 
ias, or her right or equity to a settlement out of any 
personal estate ; but this power doe* tv.o*» extend to any 
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reversionary interest which she is restricted from alienat- 
ing, nor does it enable her to dispose of any interest in 
personal estate settled upon her by any settlement, or 
agreement for a settlement, made on the occasion of her 
marriage.* 

There is reason to fear that the next step will be an 
attempt to repeal the exception, and make the power of 
alienation extend to all interests. Such a power would 
lead to constant disputes between husband and wife. 
Upon any pressure, the husband would call upon her to 
sell her reversion to assist him; and creditors knowing 
of the settlement and of the power of alienation, would 
refuse to show any indulgence unless the wife pledged 
her reversion for her husband's debts. Many a woman, 
anxiously provided for by an affectionate father, would 
be left penniless at her husband's death, when probably 
her father was no longer alive to assist her. The Act 
already passed must give great satisfaction to purchasers 
of reversions, and particularly to companies expressly 
formed for the purchase of reversionary interests. In 
providing for your daughter by your will, you can guard 
against the operation of the Act by making the provision 
inalienable. Of course the observation applies only to 
interests in reversion, as far as the Act operates. In other 
cases you may restrict your daughter from alienation or 
not, just as you think proper. 

• 20 & 21 Vict., c. 57. 
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LETTER XIII. 

As you desire to know something of the new law of 
Divorce, and its operation on the rights of property, I 
will now comply with your wish. 

A new court, with high judicial officers, is created 
to adjudicate on divorce and matrimonial causes in 
England.* Judicial separation is a new term introduced 
for the old divorce a mensd et thoro. Either the 
husband or the wife may obtain a judicial separation 
on the ground of adultery, or cruelty, or desertion with- 
out cause for two years or upwards ; and after two years' 
desertion it is too late for the offending party to make a 
bond fide offer to return. And such separation, or a 
restitution of conjugal rights, may be granted by the 
Court.'f- Decrees for judicial separation may, for suffi- 
cient cause, be reversed by the Court when obtained in 
the absence of the party applying. 

The Court can direct the husband to pay alimony — 
that is, an allowance to the wife for her support ; and if 
he do not pay it, he may be sued for necessaries sup- 
plied to her. She becomes after the judicial separation, 
and whilst it continues, a feme sole (a single woman) 
with respect to property of every description which she 
may acquire, or which may devolve upon her ; and if 
she die intestate, it will go as if her husband had been 

* 20 & 21 Vict., c. 85 ; 21 & 22 Vict., c. 108. 

f The powers in the original Act to the Judges of Assize or Counsel, to 
which I for one strongly objected, have since been repealed by 21 and 22 
Vict, * 108, a. 14. 
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then dead. In case of re-cohabitation, the property will 
continue to be her separate estate unless some agree- 
ment in writing be made between them whilst separate. 
During the separation she may, as a single woman, enter 
into contracts, and sue and be sued — and this is a lia- 
bility which she should keep in view ; and her husband 
will not be liable for her debts or acts. But they may 
execute any joint power given to them. 

I must postpone for a moment stating the other inci- 
dents of a judicial separation, whilst I point out to you the 
cases in which the marriage may be dissolved ; and here 
you will observe that for well-considered reasons the 
remedies are not reciprocal. The husband may obtain a 
divorce dissolving the marriage upon the simple fact of 
his wife's adultery. The wife can obtain such a divorce 
only where the husband has been guilty of incestuous 
adultery, or of bigamy with adultery, or of rape, or of 
foul crimes — for which I must refer you to the statute, 
and the insertion of which I endeavoured in vain to keep 
out of the statute — orof adultery coupled with such cruelty 
as would have entitled her to a divorce a mensd et ihoro, 
or of adultery coupled with desertion, without reasonable 
excuse, for two years or upwards. Desertion has been held 
to mean at least a wilful absenting himself by the husband 
in spite of the wish of the wife, she not being a con- 
senting or concurring party. And after the two years' 
desertion has expired, the husband cannot evade the 
wife's right to relief by a bond fide offer to return. If 
the case is proved, and the Court shall not find that the 
petitioner has been in any manner accessory to or con- 
niving at the adultery of the other party to the marriage, 
or has condoned (or forgiven) the adultery, or that there 
is collusion with either of the respondents, the mar- 
riage is to be dissolved by decree. . But the Court i& \h& 
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bound to pronounce such decree (observe, it is not said 
that the Court may not) if it shall find that the peti- 
tioner has, during the marriage, been guilty of adultery, 
or shall, in the opinion of the Court, have been guilty of 
unreasonable delay in seeking redress, or of cruelty to- 
wards the other party, or of having deserted or wil- 
fully separated himself or herself from the other party 
before the adultery complained of, and without reason- 
able excuse, or of such wilful neglect or misconduct as 
has conduced to the adultery. This provision, therefore, 
applies equally to the husband and wife. The petition 
will be dismissed if the petitioner has been accessory to 
or conniving at the adultery of the other party, or has 
condoned (or forgiven) the adultery, or there is collusion 
with either of the respondents. 

An appeal lies to the House of Lords from the deci- 
sion of the full Court on any petition for the dissolution 
of a marriage,* or for nullity of marriage.-} - 

Where a wife sought a divorce on account of her hus- 
band's cruelty and adultery, and proved the adultery, 
and he recriminated and proved that she had been 
guilty of adultery, her suit was dismissed, whereupon 
she instituted a suit claiming restitution of conjugal 
rights, which also was dismissed on account of her 
adultery, although her husband was equally guilty. Her 
object, of course, was to procure a maintenance from her 
husband, but she was properly left without any such 
provision. 

The provision for the wife's release in case her hus- 
band is guilty of bigamy with adultery is somewhat 
ambiguous. It has been considered that the adultery 
must be with the person with whom the bigamy is 
committed, and this seems to be the true construction. 

*20&21 Viot, c. 85, s. 56. ir2L fc^Yic^c. 108, s. 17. 
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The Court has power to make interim orders for pay- 
ment of alimony for the wife, and ultimately to suspend 
the divorce until the husband has made a proper provision 
for her. 

The husband must, it seems, in every case make the 
alleged adulterer a co-respondent to his petition, unless 
the Court excuse him The wife, in applying for a 
dissolution of the marriage, may be ordered to make the 
person with whom the husband is alleged to have com- 
mitted adultery a respondent ; but in either case the 
Court has now power, after the close of the evidence on 
the part of the petitioner, to direct such co-respondent 
or respondent to be dismissed from the suit, if it shall 
think there is not sufficient evidence against him or her • 
This provision was occasioned by a case which excited 
great public attention. Generally speaking, the costs 
of the proceedings in the Divorce Court for a dissolu- 
tion of the marriage by reason of the wife's adultery, 
to which the adulterer is made a co-respondent, will 
be payable by him, as an indemnity to the husband. 
This the Court has power to order,-}- and the power has 
been exercised. Any of the parties may insist upon 
having the contested matters of fact tried by a jury. 
In every case, the petitioner must by affidavit verify 
the facts so far as he or she is able to do so, and deny 
collusion. And the Court may examine the petitioner — 
husband or wife — on oath ; J but they are not bound to 
answer any question tending to show that he or she 
has been guilty of adultery. 

There are some important remedies applicable to all 
cases. As to children the Court may make such interim 

* 21 & 22 Vict., c. 108, s. 11. f 20 & 21 Vict., c. 85, b. 34. 

X Upon petitions for a dissolution of marriage, in no case has the peti- 
tioner been examined ; upon petitions for judicial separation, the peti- 
tioners have been examined in twenty-one caae». — Q&\Xi^&fix<3b/SSK&>t 
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or final orders as it may deem just, with respect to their 
custody, maintenance, and education, and may direct 
them to be made wards of the Court of Chancery. 
This is interfering with a strong hand with the parental 
rights of the father. It is a discretionary power, and 
is exercised with great caution ; but it is a discretionary 
power in the Court exceeding that which was previously 
exercised by courts of law and equity* Where the 
wife is the guilty party, the Court may order a settlement 
of her property, either in possession or reversion, for 
the benefit of the innocent party, and of the children 
of the marriage, or any of them. This is as powerful 
an interference with the wife's right of property. 

When a decree for dissolving the marriage has become 
final, the respective parties may marry again as if the 
prior marriage had been dissolved by death. But no 
clergyman of the United Church of England and Ireland 
is compellable to marry any person whose former mar- 
riage has been dissolved on the ground of his or her 
adultery. But in case of his refusal, when but for such 
refusal the persons would be entitled to have the service 
performed in his church or chapel, the minister is to 
permit the marriage to be solemnised in his church or 
chapel by any other minister in holy orders entitled to 
officiate within the diocese. The right to marry again 
could not in my opinion have been denied to the 
parties, although it was strongly opposed, and is still 
objected to by a body of the clergy. The desire not to 
impose upon the clergy a duty which might be contrary 
to their conscientious feelings, induced the Legislature to 
excuse those who objected, from performing the marriage 

* The learned judge of the Divorce Court, in thus laying it down, said 
that he collected that such was the opinion entertained by the writer 
from the passage in the text. Such certainly was the view I took of the 
enactment. 
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ceremony, thus making a law which of course was not 
deemed inconsistent with the laws of God or man, and 
yet excusing the clergy who were to give effect to it 
from obeying it — a dangerous precedent, and the 
exemption has not given satisfaction to the class in 
whose favour it was introduced. The substitute pro- 
vided, where a clergyman declines to officiate, is well 
calculated to lead to disunion between neighbouring 
clergymen, and ought, as it appeared to many, never to 
have found its place in our statute law ; but still the law 
should be obeyed. 

A remedy has been provided, but not without much 
difference of opinion* for the heartless cases of deser- 
tion by a husband of his wife, and then returning only 
to rob her of her miserable earnings ; and this has 
been made general, so as to include cases where the 
deserted wife has, by her literary talents for example, 
acquired considerable property during the desertion. 
This protection covers all her earnings and property 
acquired since the desertion, or may acquire or become 
possessed of after such desertion,-}- and also estates in 
remainder and reversion J as if she were a single woman, 
and binds her husband and his creditors, and any per- 
son claiming under him. It is to be granted by a 
police magistrate, if she is resident in a metropolitan 
district, or, if she is resident in the country, by justices 
in petty sessions, or in either case by the Court of 
Divorce ; or by the Judge Ordinary.§ It is required 
to be shown that the desertion was without reasonable 
cause, and that she is maintaining herself by her own 
industry. The desertion here means the hurt and absent* 

* Upon my motion the House of Lords divided on the principle of the 
provision : Contents, 52 ; Not-contents, 44 — majority, 8. 
t 21 & 22 Vict., c. 108, * 6. t ^ *• *• V^-i *•*• 

a 
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ing himself, leaving the wife unprovided for, and such 
desertion must continue at the time of making the 
order ; and it is said that a bond fide offer to return 
and provide for the wife would take away her right to 
have such an order made. The order may be reviewed 
or may be appealed from ; but if disobeyed, the wife 
may recover the specific property, and also double its 
value. Of course the husband may be prevented from 
removing the wife's property. Whilst the order for pro- 
tection continues; the wife is to be considered as invested 
with the same rights, and as subject to the same liabili- 
ties, as if she had obtained a decree of judicial separation. 
And the provisions in the Acts respecting the property 
of a wife who has obtained a decree for judicial sepa- 
ration, or an order for protection, have been extended to 
property to which she has or shall become entitled as 
executrix, administratrix, or trustee, since the sentence 
or the desertion* 

The applications to police magistrates for relief under 
the Act have been numerous ; but the order was at first 
withheld in several cases in which, if the facts were cor- 
rectly given to the public, it ought, as it seems to me, 
to have been granted. 

Finally, on this head, the action of crim. con., that 
disgrace to the nation, has been abolished ; but by an 
unpardonable mistake in legislation, this is accomplished 
in words only, whilst in effect — indeed in words equally 
plain — a similar right of action is given to the husband, 
through the instrumentality of the Court, but to be tried 
by a jury like the old action, in the case of a petition for 
either a dissolution or a judicial separation,, or even 
limited to the object of damages only; and the wife is 
also to be served with the petition, unless the Court order 

* 21 & 22 Vict., c.lQB, *. ?. 
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otherwise — thus really increasing the evil ; for a divorce 
formerly could not in general be obtained without 
damages had been recovered, and that circumstance was 
always relied upon as an excuse for the husband's 
demand of a pecuniary compensation ; whereas now he 
may go for damages, although he profess an intention 
not to ask for a divorce. The damages, however, are 
not to belong to the husband, but the Court is to direct 
in what manner they are to be applied, and to direct 
that the whole or any part shall be settled for the benefit 
of the children (if any) of the marriage, or as a provision 
for the maintenance of the wife ; and the adulterer may 
be fixed with the costs of the proceedings in the Court 
of Divorca All were ultimately agreed that the old 
action should be discontinued, and none proposed that 
the adulterer should not pay in the shape of damages, 
but many wished no part beyond the expenses to go 
to the husband, but rather that it should fall into the 
Consolidated Fund The measure, as it stands, was not 
passed without a severe struggle. It is not carefully 
framed, and is wholly inconsistent with the general 
enactment abolishing the action,* A man may now 
recover damages for his wife's infidelity without seeking 
for a divorce, but may continue to live with her upon the 
damages recovered from her paramour, which may be 
settled upon her or upon the children ! Even where a 
divorce is obtained, the damages may be settled upon the 
children of the marriage, and the father may live with 

* Section 59 simply enacts, that in future no action shall be maintain- 
able in England for crim. con. whilst the previous s. 83 continues the 
right of action. As I originally moved the clause to get rid of the action, 
it contained what I deemed the necessary provisions in lieu of the action. 
The whole was strenuously opposed by the then Government, but when 
the House was about to divide, the first part of the clause (now s. 59) 
was agreed to, and the other prior section was subsequso&3 \s&ro&*Kft& 
by the Government. This explains the wrngviW from* oi ^qa ks*»- 
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his children, whilst they are maintained and educated 
with the price of their mother's dishonour ! It may 
well be doubted whether this is an improvement of the 
old law, and whether we have freed ourselves from the 
Teproach of foreign nations — that we consider a money 
payment as the proper consolation to a husband whose 
ISL proved Laithful to him. 

You are aware that, independently of the Act, husband 
and wife may, by mutual agreement, live separate and 
^apart under a deed with formal stipulations as to main- 
tenance, the contracting of debt by the wife, against 
which some relative usually covenants to indemnify the 
husband, and other usual stipulations ; but such a deed 
does not in law dissolve the marriage, and the restitution 
of marital rights would be enforced if sought for. The 
wife's adultery would not release her husband from an 
absolute covenant in such a deed to pay her an annuity 
during her life. Subsequent cohabitation in general 
would avoid a deed of separation unless it contained a 
stipulation to the contrary, or the husband promised to 
continue the payment upon the wife's going back to him 
at his request Our law forbids any provision to be 
made, either before or after the marriage, for a future 
separation between husband and wife. Even if an im- 
mediate separation be provided for, yet, where that is a 
mere colour, and no separation then takes place, the deed 
will be void. It was attempted in the late Act to make a 
separation by consent of husband and wife as operative 
as a divorce a mensd et thoro, or what is now termed a 
judicial separation ; but the attempt did not succeed. 
( But the agreement for a separation must not contain 
any stipulation contrary to public policy. The husband, 
for example, cannot agree to divest himself of his paternal 
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rights, or stipulate to relieve himself from his parental 
obligations ; he cannot bind himself to place his children 
entirelyin their mother's custody, and to restrict his power 
of selecting such a school for them as she as well as 
himself shall consent to ; nor can he leave the sole and 
exclusive superintendence and management of the edu- 
cation of a child to the mother. 
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LETTEE XIV. 

You have already seen that the Court of Divorce has 
power over the children of the marriage where a judicial 
separation or a divorce takes place. But this is not the 
only instance in which a father's power over his children 
is interfered with. A remedy is afforded by statute* 
to mothers where their husbands deny them access to 
their infant children, or withhold from them the care of 
those under seven years of age. The authority is given 
to the Court of Chancery, who, on the mother's peti- 
tion, may, in the father's lifetime or after his decease 
as against the guardian appointed by him, make such 
order as may seem fit for the access of the mother to 
such infants at such times, and subject to such regula- 
tions as may be deemed just and convenient ; and if such 
infants are under seven years of age, may order them to 
be delivered to and to remain in the custody of the 
mother until attaining such age, subject to such regula- 
tions as shall be deemed convenient and just ; but these 
provisions do not extend to a mother against whom 
adultery has been established. As Lord Cottenham 
observed, the object of the Act was to protect mothers 
from the tyranny of husbands who ill-use them ; it gives 
the Court the power of interfering when the maternal 
feelings are tortured [by the threat to take their children 
from them or to deny them access to them], for the pur- 
pose of obtaining anything like an unfair advantage over 
the mother. 

* 2 & 3 Viet., c. 51 
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Besides those statutory powers, the Court of Chan- 
cery, in exercise of its own jurisdiction, will take the 
custody of his children from a father on the ground 
of his impiety and irreligion, or of his profligacy, 
adultery, and profaneness, it being both the right and 
duty of the Court to remove the children from the 
contamination to which they would be exposed from 
.such examples ; but there must be sufficient property to 
educate and maintain them, either belonging to them, 
or found by their friends for them, as the father cannot 
be compelled to pay for their maintenance or education. 

Subject to these powers, the father alone has a right 
to the custody of his children, and he can by deed or 
will appoint a guardian to them ; but although from the 
time of Charles IL* until a recent period an infant might 
have appointed a guardian to his children by deed or 
will, yet it seems that he can no longer do so by will.-}- 
The adult father's will must be executed like all other 
wills, which will be the subject of a future Letter. The 
mother cannot appoint a guardian, although she sur- 
vives her husband. Where it is necessary after the 
father's death, the Court of Chancery will appoint a 
guardian ; and the Court will, if necessary, although re- 
luctantly, interfere with the testamentary guardian ap- 
pointed by the father, but the mother as such has no 
right to interfere with a testamentary guardian. Generally 
speaking, the child should be brought up in the religious 
faith, of the father, but he cannot, strictly speaking, by 
his will regulate the faith in which his child is to be 
brought up ; the Court nevertheless will pay great atten- 
tion to the expression of his wishes, and he can exercise 
that power indirectly by appointing a guardian of the 

* 12 Charles II., c. 24. +7 Wffl. IV., and 1 Vict., c.Sft. 
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faith which he professes.* If the father make no ap- 
pointment of a guardian, the mother, after his death, is 
the guardian by nurture until the age of fourteen. 

The Queen's Bench recently ordered a girl of the name 
of Eace, under fourteen years of age, the daughter of a 
deceased Protestant father, to be delivered to the mother, 
a Eoman Catholic, by the mistress of a Protestant school, 
where she was provided for out of the Patriotic Fund ; 
and the Court refused, contrary to some precedents, to 
examine the child, who was between ten and eleven 
years of age, as to her religious belief, or on any other 
subject ; and so powerful was the mother's right deemed, 
that it was considered to be no objection that she in- 
tended to educate her child as a Eoman Catholic, al- 
though the girl had been baptised as a Protestant, and 
had been placed at the Protestant school, upon the 
mother's application, after her husband's death, and re- 
mained there for some time, and had previously been to 
other Protestant schools as well during her father's life- 
time as since his death, which had impressed upon her 
mind strong religious convictions, and she refused to 
become a Eoman Catholic. But upon a small settled 
income being provided for the child by persons who took 
an interest in her welfare, and made her a ward of the 
Court of Chancery, the mother being unable to main- 
tain her, the Court replaced her at the school. The 
Judges in Equity do not hesitate to see and examine the 
child, not with a view to consult the child's wishes, but 
to ascertain what religious impressions have been made 
upon the child's mind. 

* Even at law, in Race's case, the Chief Justice said, that had the 

mother been a testamentary guardian, and the will had directed that the 

children should be educated as Protestants, the Court would not have 

ordered the girl to be delivered up to the guardian— she intending to 

send the girl to a Roman Catholic seminary. 
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Where the father and mother of a posthumous child 
were Eoman Catholics, and the child was baptised as a 
Roman Catholic/ and his uncle and aunt (a Roman 
Catholic peer and his wife) were his godfather and god- 
mother, and the mother, after her husband's death, be- 
came a Protestant and brought up her son as a Pro- 
testant, until he was nearly ten years of age, when the 
Roman Catholic relatives interfered, the Judges in Equity 
did not doubt that if the application had been made at 
once it would have been of course that the child should 
have been brought up in his father's religion ; but they 
had seen him, and were satisfied that he had received 
strong impressions adverse to his father's faith, and that 
to disturb them would expose the child to danger. The 
mother, therefore, was left as sole guardian, and, conse- 
quently, the boy would continue to be brought up as a 
Protestant. You should bear in mind, that as children 
may now lawfully be brought up in the Roman Catholic 
faith, the same principle would have been applied if all 
the parties had been Protestants, and the mother, after 
her husband's death, had become a Roman Catholic, and 
had educated her boy in that faith — which course, there- 
fore, the Court would not have disturbed. 

There is, as you will have perceived, a distinction be- 
tween the jurisdiction upon a habeas corpus, where a 
judge looks principally to see whether the father or 
mother has acted towards the child cruelly or with per- 
sonal ill-usage, as the ground upon which he can deny 
to a father, or to a mother where she is entitled, the 
custody of a child, and the jurisdiction of a court of 
equity, for where the child is a ward of that court, many 
other considerations may have weight ; for example, the 
father's acquiescence in the application of a gift to the 
child by a third person for its m&uitaRa&£fe «xA. *&»s»c- 
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tion, in which case the Court may enforce his further 
submission. 

I may still mention to you, that by the Poor Law 
Amendment Act,* every man who had married since 
the 14th of August 1834, or should thereafter marry 
a woman having any children at the time of the mar- 
riage (whether legitimate or illegitimate), became and 
is bound to maintain such children as part of his family 
until they attain the age of sixteen, or until the death 
of their mother. An attempt was made, but was hap- 
pily defeated, to carry this much further, by making 
a woman who survived her husband liable to provide 
for his children by a former marriage. A married 
woman, although having separate estate, and living 
apart from her husband, cannot, as you have seen, be 
compelled to contribute towards the maintenance of the 
children, unless there has been a judicial separation or 
divorce. 

I must also tell you that, if you enter upon an estate 
belonging to any of your children, you will be considered 
as entering as their guardian, and you will be account- 
able for the rents which you have received. Therefore 
your possession would not be deemed adverse to your 
child's right ; and consequently, if you withheld the pos- 
session, the child would in any view have twenty years 
within which to recover his property from you after he 
attained twenty-one. But indeed the Courts would not 
permit any guardian entering as such, afterwards to set 
up a title by non-claim against his ward. A person in 
possession of an infant's estate at the death of his father 
or other ancestor, claiming adversely, can, however, only 
be dispossessed by the common process of law. 

*4&5Wm.IV.,c. 76. 
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Before closing this Letter, I may call your attention to 
some important objects which have been placed under 
the direction of the Divorce and Matrimonial Causes 
Court — 1. The Court upon the application of any 
natural born subject, or whose right to be deemed such 
depends wholly, or in part, on his legitimacy, or on 
the validity of a marriage, being domiciled in England 
or Ireland, or claiming any real or personal estate 
in England, praying for a decree that he is the 
legitimate child of his parents, and that the mar- 
riage of his father and mother, or of his grandfather 
and grandmother, was a valid marriage, or for either of 
these matters, or for a decree that his marriage was a 
valid marriage, — may make a decree declaratory of the 
legitimacy or illegitimacy of such person, or of the 
validity or invalidity of such marriage. 2. The Court 
may, in like manner, make a decree upon the claim of 
any such person to be deemed a natural born subject;* 
and this latter provision is extended, as to Scotland, to 
the Court of Session.-} - By another modern Act X every 
person born out of the Queen's dominions of a mother 
being a natural born subject, is made capable of taking 
any estate, real or personal, by devise or purchase or 
inheritance of succession ; and a woman married to a 
natural born subject or person naturalised is herself 
naturalised. 

* 21 and 22 Vict., c. 93. t lb., a. 0. X See 7 & 8 Vict, c. 66. 
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I must no longer postpone calling your attention to 
Mortgages. 

A mortgage is a security for money lent. The bor- 
rower is styled the Mortgagor, the lender the Mortgagee. 

If you lend money on mortgage, you should take care 
to have a good title, and property in pledge of sufficient 
value, and a borrower of character, for, however good 
the security, if he be a bad paymaster you will find it 
difficult to obtain your interest regularly. The title 
will, of course, be investigated by counsel, and you must 
depend on the judgment of others as to value. In 
several instances, solicitors have had to indemnify their 
clients for having lent their money on insufficient 
security. But this can hardly happen except in small 
loans on houses, or so-called ground-rents, or the like. 
A solicitor is, of course, not answerable for the value of 
the estate pledged, unless he render himself liable by his 
conduct, for it does not fall within his province to value 
estates. You are not likely to advance money on mort- 
gage to speculative builders, or the holders of house pro- 
perty. It is not usual, I must inform you, to lend more 
than two-thirds of the value of the property. Never ad- 
vance money upon a second mortgage, that is, subject to 
a prior mortgage in another person. It is not a satis- 
factory security ; inasmuch as you may be compelled to 
redeem or pay off the first mortgage, or actually lose your 
own security. If you do advance money on mortgage of 
buildings, take care to have them insured in your name. 
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I£ however, they are leasehold, you should ascertain that 
such an assurance, if the only one, would not be a for- 
feiture of the lease under which they are held. You 
should take care to have all the title-deeds delivered to 
you, including the instrument under which the borrower 
immediately claims. Admit of no excuse or delay. 
Keep your money until the deeds are all forthcoming. 
If you deposit your deeds at a banker's, be careful to 
whom you intrust the key of the box. 

Pay the money yourself to the mortgagor, and see the 
deed executed. Do not pay Hie money to the person 
bringing the deed, although executed and the receipt 
signed, unless by the written authority of the borrower ; 
for the mere possession of the deed by the solicitor or 
agent, will give him no authority to receive the money * 
It is not safe in all cases to rely on mortgages apparently 
duly executed, and brought to you by the regular man 
of business of the borrower, to whom it has been de- 
livered by your solicitor to get it executed by his client 
the borrower. Unhappily, I have known more instances 
than one of forged mortgages having been delivered to 
an unsuspecting lender. In one case, the lender and his 
solicitors were assembled, waiting for the mortgage deed, 
which was to be brought duly executed by the solicitor 
of the supposed borrower, who was confined to his bed 
by illness; and at length tired with waiting, a messenger 
was just being despatched to the supposed borrower's 
house, when the solicitor, who had evidently been delayed 
in concocting the forged deed and its attestations, arrived 
with the deed executed and attested, and received the 



* In a late ease In the court of appeal in Chancery, in which this pas- 
sage was quoted as applicable to a purchase which was denied by the 
other side, one of the Lords Justices held thai it was applicable, and that 
the distinction insisted upon was mifbiiiid0d.--&e»?. £L 
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money. He escaped detection at the moment, but 
ultimately left the country. The lender, of course, lost 
his money. These instances will make you cautious, but 
will not lead you to suspect men of character and reputa- 
tion. It is advisable to keep your own securities in your 
own deed-box at home, for the same persons who forged 
mortgages forged also transfers of mortgages, and de- 
livered up the deeds to the new lender ; an act which 
was facilitated by the possession of the mortgage deed. 
The forger, of course, continued to pay interest regularly 
to the first lender. In one remarkable case the agent 
acted for two persons, and he actually mortgaged the 
property of one to the other by a forged instrument, and 
although he and these two persons frequently dined to- 
gether, the forgery was not discovered till the guilty 
party was wholly ruined. The lender did not like to talk 
about the mortgage, and was not called upon to do so, 
as the interest was regularly paid by the agent, and the 
supposed borrower was, of course, silent on the subject. 

A case has just occurred in which leases from public 
companies were forged, and money raised upon mort- 
gage of them. In advancing money, therefore, on 
ground leases, you should ascertain that the persons in 
possession do really hold under your intended mortgagor. 

It has been well said, that high interest means bad 
security. Many persons — generally women — have been 
induced to sell their stock, and to give the produce to 
an agent or attorney who has promised to place it on 
mortgage at a higher rate of interest : the interest has 
been accordingly paid, but painful instances have occurred 
in which the agents have spent the money, and the con- 
fiding parties have been left destitute. If a holder of 
stock cannot attend to sell and receive the money, he 
should not give a, power of attorney to sell his stock with 
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a view to another investment, until the money can be 
actually paid to the proposed borrower. It should, in 
effect, be one transaction. In giving a power to receive 
dividends, it should be seen that the power does not 
extend to a sale of the stock The Bank has thrown 
around the holders of stock all the protection in their 
power against fraud. In some instances a holder of 
stock has been induced to attend at the Bank and sign 
what has turned out to be a transfer upon a sale, without 
being aware of the nature of the act. It would seem to 
be an unnecessary caution never to sign your name to 
any paper without first ascertaining the real nature 
of the document; but experience shows that many 
persons, women especially, require to have this caution 
impressed upon their minds. In a recent case, a 
broker induced a lady to trust him with a very large 
sum at her banker's at interest, upon a promise to 
increase her income, and he actually invested the 
greater portion as directed in the purchase of colo- 
nial bonds, which he deposited in a respectable bank, 
but in his own name, and immediately borrowed from 
the bank nearly the whole price, upon the security of 
the bonds, and finally sold them and appropriated to his 
own purposes the price and the rest of the lady's fortune. 
Upon the occasion of committing the broker to take his 
trial the counsel and the magistrate gave a public caution 
not to part with a farthing without exercising the 
greatest caution in ascertaining that the brokers are to 
be trusted, and are persons of the strictest integrity, and 
are besides members of the Stock Exchange. 

Upon a mortgage the title is, of course, investigated 
by the lender's counsel, and the mortgage is prepared 
by his solicitor, but all the expenses are paid by the 
borrower. 
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But you may borrow as well as lend. As a borrower, 
bear in mind that you will have to pay all the expenses 
of the loan. In the reign of Queen Anne* it was made 
penal for solicitors or others to take above 5s. for 
£100 for a year for procuration money, but that statute 
was lately repealed."!" This sum may still be allowed 
where the solicitor himself really procures the loan, but 
he usually prefers his ordinary charges for attendances, 
&c, which generally exceed the amount of procuration 
money : in case of taxation of his bills, he has to elect 
which charge he will make before the taxation. The fee 
is charged by the solicitor of the lender, and not by the 
solicitor of the borrower, although the borrower has to 
pay it. 

In case you do not pay the interest regularly, the 
mortgagee may compel payment of the principal and 
interest. You will always be in danger of the mort- 
gagee calling in the money, and thus putting you to 
the expense of obtaining money elsewhere to pay him 
off, and of making a transfer of the mortgage to the new 
lender. You should inquire whether the lender is likely 
to want his money, or is in the habit of changing his 
securities. To avoid this danger, it is sometimes stipu- 
lated that the lender shall not call in the money for a 
given number of years, provided the interest is regularly 
paid ; but in that case the lender will probably require 
an obligation from the borrower not to pay the mortgage 
off within that period. 

The statutes against usury, which prohibited the 
reserving or taking more interest than £5 per cent per 
annum, are repealed,:}: so that you may take for your 
money whatever amount of interest you can get. It is 
useless now to consider the policy of the measure. Theo- 

* 12 Anne, a 16. 1 17 & 18 Vict., o. 90. t Ibid. 
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retically no one can deny that the rate of interest should 
be left to be regulated by the lender and borrower, but 
experience convinced many persons that a total repeal 
of the usury laws was not a safe measure Whilst the 
prohibition lasted, 5 per cent was popularly called the 
natural rate of interest Habit and the general market 
rate of interest still induce capitalists to advance money 
on good mortgages, as a permanent investment at 5 per 
cent Under the old law you could not prospectively 
make interest principal, so as to carry interest ; therefore 
a stipulation in a mortgage-deed that every quarter's 
interest in arrear should become principal, and carry 
interest, would have been void. But as there is no 
restriction on the amount of interest which may be re- 
ceived, such a stipulation would, I suppose, now be held 
valid But a liberal lender would hardly require such a 
provision, and none but a needy borrower would submit 
to it The relation of mortgagor and mortgagee should 
always be one of fair-dealing and confidence. After 
the interest has become due, it of course may, by a 
regular charge by the mortgagor, be converted into 
principal, and made to carry interest. And this has 
been often done when a considerable arrear of interest 
had accrued 

A day is always named for payment of the principal, 
and in the mean time for payment of the interest. 
If either the interest or the principal be not paid at the 
day, the mortgagee (the lender) may at any time recover 
it, but the mortgagor (the borrower) cannot compel the 
mortgagee to receive it without first giving him six 
calendar months' notice of his intention to pay it oft 
If he make a regular tender of the money on the day on 
which the notice expires, although the lender refuse to 
accept it, yet interest will no longet toh\ \rafe» \* *o^ 
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the interest, a regular tender must be made on the pre- 
cise day. 

In advancing money on mortgage, the estate is regu- 
larly transferred by conveyance to the lender, but is 
made redeemable on repayment of the money and inter- 
est The mortgagee takes the absolute interest in the 
estate at law ; but in equity the mortgagor is still owner 
of the estate to all intents and purposes. He may settle 
or devise the estate in the same manner as if he had not 
mortgaged it ; and if he devise it before the mortgage, 
his prior disposition will, subject to the mortgage, still 
remain good, nor will a re-conveyance to him upon pay- 
ing off the money affect the validity of the wilL 

In mortgages of copyholds it is not usual for the 
mortgagee to be admitted. The owner may devise the 
estate whether the mortgagee is or is not admitted. 
Formerly a copyholder could not devise his estate with- 
out a surrender to his will ; but this is now rendered 
unnecessary, as I shall hereafter explain to you. 

So the mortgagor may sell the estate and pay off the 
mortgage out of the purchase-money : or he may sell it 
subject to the mortgage ; but a purchaser in the latter 
case should either require the mortgagees concurrence, 
or should be satisfied that the account stated by the 
mortgagor alone is correct, and should give notice to the 
mortgagee of the sale immediately after it is completed. 
A man buying an estate subject to a mortgage is without 
any express stipulation bound to indemnify the seller 
against the debt 

A mortgagor cannot after a mortgage make a lease 
binding on the mortgagee. The mortgagee may at any 
time evicta tenant holding under such a lease ; but he 
may absolutely confirm it in regular form, or he may 
bind himself partially bv hia «*a ; fer examule. reoeivi««. 
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the rent from the lessee, in which case the latter would 
be considered tenant from year to year under the mort- 
gagee, and could not be evicted without a regular notice 
to quit, but the lease would not be confirmed. The 
remedy of the tenant on eviction would be against the 
mortgagor. 

It is always stipulated in mortgages, that until default 
shall be made in payment of the money the mortgagor 
shall quietly enjoy the estate. After default has been 
made the mortgagee may obtain possession of the estate, 
but although he becomes owner of the estate at law, yet 
he cannot without an absolute necessity make a lease of 
the lands which will bind the mortgagor ; and as in 
these cases the property is considered a mere security 
for the debt which belongs to the personal estate, 
although the estate descend to the heir of the mortgagee, 
yet he will be a mere trustee for the executor. In order 
to prevent the difficulty of obtaining a conveyance from 
an heir-at-law, who may be an infent or a married 
woman, or may be out of the kingdom, the mortgagee 
may expressly devise the estates vested in him by way of 
mortgage to trustees, with a declaration that the mort- 
gage-money shall be considered as personal estate. If a 
mortgagee in possession wish the estate to vest in his 
devisee for his own benefit, he should expressly devise it 
to him for his own use, and not trust to its passing under 
a general devise of all his real estate ; but it would still 
be liable to the mortgagor's right to redeem, although 
the money would belong to the devisee. Ample provi- 
sion is now made for obtaining a transfer of mortgage 
and trust estates from representatives or persons incom- 
petent to act* 

A mortgagor, even after default in payment of the 

* 13 & 14 Vict, o. 60 ; 15 &lft\\<&., *. 5&. 



116 . VOTING : MORTGAGEE IN POSSESSION. 

money, is not liable to account to the mortgagee for the 
rents during the time which he has been suffered to 
remain in possession. 

A mortgagor may vote at an election notwithstanding 
the mortgage, unless the mortgagee be in actual pos- 
session or receipt of the rents of the estate, in which 
case the latter is entitled to vote ; * but the mortgagor, 
although in possession, must be entitled to a sufficient 
qualification beyond the interest payable on the mortgage. 

A mortgagee can take possession if he please, but he 
should either leave the mortgagor in possession or take 
possession himself ; for if he give notice to the tenants 
not to pay their rents to the mortgagor, and do not him- 
self receive them, and any loss is sustained in conse- 
quence of the notice, he will be liable to make it good. 

A mortgagee in possession should keep regular accounts, 
for he is liable to account to the mortgagor for the pro- 
fits which he has, or might have, received, without fraud 
or wilful neglect : he is answerable for wilful neglect, 
although not guilty of actual fraud ; for instance, if the 
mortgagee turns out a sufficient tenant, and having 
notice that the estate was under-let, takes a new tenant, 
another substantial person offering mora But in gene- 
ral, if the mortgagor knows that the estate is under-let, 
he ought to give notice of that circumstance to the 
mortgagee, and to afford his advice and aid for the pur- 
pose of making the estate as productive as possible. A 
mortgagee in possession may, if necessary, appoint a 
bailiff and receiver, and charge the estate with their 
salaries ; but if he choose to take the trouble on himself 
he cannot charge for it, not even formerly, if the mort- 
gagor agreed to make him any allowance, for that would 

* 6 & 7 Vict, o. 18. The property qualification of a member has been 
abolished, 21 k 22 Vict., o. 26\ 
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have been to give him something beyond his principal 
and interest ; but now snch an agreement would pro- 
bably be held to be binding. A mortgagee may always 
stipulate for a receiver on his original loan to be paid by 
the mortgagor. 

The mortgagee cannot justify committing waste on the 
estate unless the security is defective, and in that case the 
waste must in its nature be productive of money, which 
must be applied in relief of the estate ; nor can he enter 
upon any speculation at the risk of the mortgagor; there- 
fare, if he open a mine or quarry, he must do it at his own 
risk, and yet the profit from it would be brought into the 
account against him. He need only keep the estate in 
necessary repair, and of course he can repay himself out 
of the rents ; and if he increase the interest in the estate, 
as by renewing the lives, where the estate is held upon 
lives, he will be entitled to be repaid the sum advanced, 
with interest, which will be considered as an additional 
charge on the estate. 

Generally speaking, a mortgagee of an advowson can- 
not present to it, because it would be illegal to sell the 
presentation. The mortgagee, therefore, as he cannot 
bring the presentation into the account, must present the 
nominee of the mortgagor. But where the mortgage is 
absolute, that is, where the time appointed for payment 
of the money has elapsed, equity will not restrain the 
mortgagee from presenting, unless the mortgagor will 
pay off the mortgage-money at a short day ; for it 
may be that the mortgagor will not redeem, and in 
that case the presentation belongs to the mortgagee. 

It has always been laid down that neither the mort- 
gagor nor the mortgagee can, by any adverse act, bar the 
right of the other. But it was decided in the great case 
of Lord Cholmondeley v. Lord Clinton, tta& Vinson ^me* 
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adverse possession, by a person claiming the equity of 
redemption, will bar the rightful owner. If a man with 
a bad title make a mortgage, and afterwards, by any 
means, acquire a good title, he must confirm the mort- 
gage. So if he obtain an increased interest in the estate, 
as a renewal of a lease, it will be considered as a graft 
upon the original stock, and be liable to the mortgage. 
And, by a parity of reason, if the mortgagee acquire a 
renewed interest in the mortgaged estate, it will, subject 
to the mortgage, be in trust for the mortgagor. 

Now, by statute law* if a mortgagee is allowed to 
remain twenty years in possession, or in receipt of the 
rents, without account, the mortgagor is barred of all his 
right in the estate, for after that period equity cannot 
assist him in redeeming the estate ; and there is no 
saving for disabilities, although before the late Act equity, 
in analogy to the law, allowed ten years after the removal 
of the disability, where the mortgagor was under any 
disability to prosecute his claim. 

But if in the mean time an acknowledgment of the 
title of the mortgagor, or of his right of redemption, 
shall have been given to the mortgagor, or some person 
claiming his estate, or to his agent, signed by the mort- 
gagee or the person claiming through him, or there has 
been a payment of any part of the money or interest,^ 
then the time will not run on, but still the suit must be 
brought within twenty years next after the last of such 
acknowledgments, or the last of such payments (as the 
case may be). There are special provisions where there 
are several mortgagors or mortgagees in regard to ac- 
knowledgments. The statute law has made this differ- 
ence, that that which before the statute was a sufficient 

• 3 & 1 Will. IV., c. 27 ; 7 Will. IV., and 1 Vict, c 28. 
t 7 Will. IV., and 1 Viot, c 28. 
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declaration by word of mouth, must now be in writing, 
and signed by the mortgagee, or the person claiming under 
him. The acknowledgment may be made out by letters or 
deeds, but a mere transfer of a mortgage, subject to the 
equity of redemption, as it is termed, or right in equity 
to redeem, will not amount to an acknowledgment. 

On the other hand, if the mortgagor is allowed to re- 
main twenty years in possession without any acknow- 
ledgment or payment of any part of the principal or 
interest, the mortgagee will lose his security. No action 
or suit can be brought to recover any money secured by 
mortgage but within twenty years next after a present 
right to receive it has accrued to some person capable of 
giving a discharge for it, unless in the mean time some 
part of the money or interest has been paid, or some 
acknowledgment of the right to it shall be given in 
writing, signed by the mortgagor or his agent, to the 
mortgagee or his agent ; the time will run from the last 
of the payments or acknowledgments, if more than one. 
And there is, it seems, the same restriction upon an 
action or suit to recover the land as there is upon an 
action or suit for the recovery of the money. Whether, 
therefore, you are a mortgagor or a mortgagee, you must 
be vigilant, or you may lose your property. 

As you are tenant for life under your settlement, and 
happen also to have vested in you a mortgage binding 
the inheritance, I must inform you that your right to the 
money secured by the mortgage will not be affected by 
time running against you during your life, for yours is 
the hand both to receive and pay. 

If a mortgagee will not re-convey upon payment of 
the principal and interest, and costs, and the right to 
redeem is still open, the mortgagor may by a bill in 
equity compel a redemption. On the oth&? taiul»^L ^^ 
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mortgagee is desirous either to obtain back his money, or 
to have the estate discharged of any right of redemption, 
he may file a bill against the mortgagor for what is 
termed *, foreclosure, and the mortgagor will be decreed 
to pay the money and interest at a day named, or to 
stand foreclosed of all right to redeem the estate. After 
such a decree is perfected, if default is made in pay- 
ment of the money, the mortgagee becomes absolute 
owner of the estate. But equity will be anxious not to 
hastily foreclose the mortgagor; and therefore, under 
proper circumstances, the time limited for payment of 
the money will be enlarged more than once, if there is a 
fair prospect of the mortgagor being able to repay the 
money. This is sometimes a great hardship on the 
mortgagee, but the rule is not extended to a bill by 
the mortgagor for redemption ; the time there will 
not be enlarged. 

A more effectual remedy for a mortgagee is now fur- 
nished by statute.* The Court may, upon the request 
of the mortgagee, or of any subsequent encumbrancer, or 
of the mortgagor, direct a sale of the property instead of 
a foreclosure. But if any other party apply except the 
mortgagee, his consent must be obtained, or the party 
applying must deposit in Court a reasonable sum, to be 
fixed by the Court, for the purpose of securing the per- 
formance of such terms as the Court may impose on such 
party. If the mortgagee in such a suit is allowed to bid 
for the estate, he will not be allowed to conduct the sala 

If a man make a second mortgage without giving the 
second mortgagee notice of the first mortgage, or if he 
make a mortgage after having otherwise encumbered the 
estate, and do not, within six months after notice given 
to him by the mortgagee, pay off the encumbrances, he 

* 15 & 16 Vict, c. W. 
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will, by a legislative provision, be barred of all equity of 
redemption, or right to redeem the estate * 

A mortgage is assignable, and the concurrence of the 
mortgagor in the transfer is not actually necessary. But 
I advise you never to accept such a transfer without the 
mortgagors concurrence, for, independently of the danger 
of forgery, an assignee will take subject to the real state 
of the account between the mortgagor and mortgagee, 
and therefore he should be well satisfied that the account 
is correct, if he dispense with the mortgagor's concur- 
rence ; and in no instance should you take an assign- 
ment of a second mortgage without the concurrence 
of the mortgagor, A case has just occurred in which 
a solicitor obtained from bis client, whose estate was 
already mortgaged, a second mortgage, which he repre- 
sented to the client as a covenant to produce deeds to 
a third person ; and the solicitor then transferred his 
mortgage to an innocent lender, who lost his money by 
the decree of the Court of Chancery, as the fraud was 
proved, and be, as second mortgagee, ought to have 
communicated with the mortgagor. 

The mortgagee alone cannot charge more money, he 
cannot increase the principal, he cannot make the interest 
principal An assignee of a mortgage is entitled to the 
whole sum due, although be buy it at a less price. If a 
mortgagee is in possession, be should be careful to whom 
he assigns his mortgage without the concurrence of the 
mortgagor, for it has been considered that, if the assignee 
of the mortgage were insolvent, the original mortgagee 
would be answerable for the rents received, as well after 
as before he assigned his mortgage. 
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I mast now draw your attention to the modern mode of 
introducing into mortgages a power to the mortgagee to 
sell, in case of default for a certain specified time to pay 
either the interest or principal secured. This is an im- 
portant security to the mortgagee, as it enables him, in the 
event provided for, absolutely to sell the property, and to 
pay himself his principal, interest, and costs, without hav- 
ing recourse to a court of equity or a court of law to get 
the money repaid, or the estate itself secured to him ; 
but as he is in the nature of a trustee of the power of 
sale, he cannot himself buy the estate, nor can any one 
for him at the sale, although by auction. This power, 
if the deed so provide, may be exercised by the mort- 
gagee without the mortgagor's concurrence ; and if the 
mortgagee act fairly, he will be the person to decide 
upon the time and the conditions of sale ; but he should 
not fix upon an unlikely day to attract bidders for the 
former, nor introduce unusual stipulations in the latter. 
If the power is a general one, he may accept a fair offer 
by private contract without first advertising the estate. 
A mortgagee who sells under the power, cannot charge 
more than the expenses usually allowed to a trustee, and 
this even where he is an auctioneer, and he or the firm 
to which he belongs sells the estate by auction. Before 
proceeding to a sale the mortgagee should carefully 
ascertain that the event has taken place, upon the hap- 
pening of which he has a right to sell. 

If trustees have a simple power to mortgage, they 
cannot give to a mortgagee a power to sell the property; 
but if they have power to sell or mortgage, they may 
make a mortgage with a power of sale. Take care not 
to accept a mortgage from trustees who are directed to 
sell the estate out and out, as it is familiarly termed. 

Lastly, I must inform you that the law has lately been 
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altered as to the right of your heir or devisee to have a 
mortgage on your estate paid off out of your personal 
estate ; * for if you do not by your will or other docu- 
ment signify a contrary or other intention, your heir or 
devisee will not be entitled to have the mortgage paid 
off out of your personal estate, or any other real estate 
of yours. This, however, does not affect the mortgagee. 
If you have contracted for the purchase of an estate, 
but not paid for it, your heir or devisee will still be en- 
titled to require the purchase-money to be paid out of 
your personal estate. 

* 17 & 18 Vict., c. 113, applies only to persons dying after 31st Decem- 
ber 1854, and does not apply to any will or document made be/ore 1st 
January 1855. 
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LETTER XVI. 

It now comes in order to give you a few instructions 
as to Leases. What I have to say on this head will lie 
in a narrow compass. 

Leases not exceeding three years from the time of 
making them, whereupon the reserved rent amounts to 
two-thirds of the improved value, may be granted by 
parol, or word of mouth ; but all other leases must be in 
writing, according to the provisions of the Statute of 
Frauds which I have before mentioned, and so must an 
agreement for a lease, however short the term ; although 
here, as in the case of purchases, equity will, in some 
instances, for which I refer you to my 7th Letter, enforce 
even a parol agreement to grant a lease. To this, how- 
ever, a party should not trust. 

By a recent statute,* leases required by law to be 
in writing are made void at law unless made by deed. 
Therefore, as with the exception of leases not exceeding 
three years at a rent equal to two-thirds of the value, all 
leases must have been made in writing, now they must be 
made by deed; and assignments and surrenders of leases 
(not being of a copyhold interest) are equally required to 
be by deed. There are exceptions which would only puzzle 
you if I were to attempt to explain them. It will be 
sufficient for you to know that you cannot safely grant 
or accept a lease, or an assignment, or surrender of one, 
without a deed. 

This alteration of the law has led to much embarrass- 

* 8 & 9 Vict,, c 106. 
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ment. The judges felt the difficulty of holding a lease 
in writing, but not by deed, to be altogether void, and 
consequently decided that, although such a lease is void 
under the statute, yet it so far regulates the holding that 
it creates a tenancy from year to year, terminable by 
half a year's notice ; and if the tenure endure for the 
term attempted to be created by the void lease, the 
tenant may be evicted at the end of the term without any 
notice to quit. 

If an agreement, not by deed, for a lease for a term 
of years, to begin at a future day, were made, and it 
were to be construed to be a lease, it would of course 
be void under the statute, and the intended tenant could 
not force the landlord to give him possession at the 
time when the lease was to commence, for he would be 
entitled to possession only on a tenancy for the years 
agreed upon, and that tenancy never commenced ; but it 
was said that the party might proceed upon the agreement 
to grant such a lease. This will show you the difficulty 
which may arise upon an informal agreement since the 
statute ; for before the statute, if the writing, not under 
seal, was held to be a lease and not an agreement, still it 
was in favour of the intention, as collected from the in- 
strument, and it did operate as a lease ; but now in a like 
case, the intention, as collected, does not create the lease, 
but destroys the instrument. 

A court of equity has, however, held that an agree* 
ment not under seal, yet amounting to a lease in terms 
at law — although void at law, not being by deed — may be 
specifically enforced as an agreement upon the terms 
stated. The legislative alteration, which was not called 
for, has led to serious difficulties. 

An agreement for a lease, like an agreement for pur- 
chase, must contain %he names of the ^Mxtita;^ whs&ssl- 
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ation — viz. the rent, and also the property to be demised, 
and for what term. The parties must sign the agreement 
by themselves or their agents, in like manner as an 
agreement for a purchase. And the caution which I 
before gave you, in regard to writing letters about the 
sale or purchase of an estate, applies equally to leases. I 
must observe that nothing can be added to an agreement 
of this kind by parol or verbal evidence : you cannot, for 
instance, if the agreement is silent on that head, show 
that the tenant agreed verbally to pay the land-tax. 
The parties must stand or fall by the written agreement. 
Therefore, whatever the terms are upon which you agree, 
you must reduce them to writing. 

If you should ever be under the necessity of entering 
into an agreement to grant a lease, without the assistance 
of your solicitor, insert an express declaration that it is 
meant to be an agreement, and not an actual lease. It 
has frequently happened, that what was intended by the 
parties as an agreement only, has been construed to be a 
lease, by which means the tenant has evaded the condi- 
tions which would have been imposed on him if a regular 
lease had been granted. 

The law is not altered by the recent statute to which 
I have before referred* What before the statute would 
have been a lease, although in form an agreement, will 
still be so construed, although, if not made by deed, the 
consequence may be, as I have already shown to you, 
that it will be void at law. 

It is highly desirable that agreements for leases should 
contain a minute of the covenants to be entered into by 
the tenant. Disputes frequently arise as to the covenants 
to which the landlord is entitled. If you wish your 
tenant not to part with a lease without your consent, you 

•8&9Ytet.,o.l06, 
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should stipulate by the agreement that a proper clause 
for that purpose shall be contained in the lease, because 
you cannot insist upon such a restraint unless it is bar- 
gained for. 

If you agree to grant a building-lease, the tenant must 
engage by the lease to insure the property, although the 
agreement was silent on that head ; but the rule is other- 
wise as to tenants at a full rent, or, as we term it, a rack- 
rent. If, therefore, you mean that a tenant at rack-rent 
shall insure at his own costs, you must make him agree 
to do so by the contract. If you omit this, the lease 
must be so framed as to exempt him from making good 
accidents by fire. But even in this case you are not 
bound to insure ; and although the house should be 
burned down, yet the tenant must continue to pay the 
rent : so that each bears his burden ; you lose your 
house, and the tenant loses his rent during the term. 
If, however, you have insured, although not bound to do 
so, and received the money, you cannot compel payment 
of the rent if you decline to lay out the money in re- 
building* It is material, however, to observe, that what- 

* I made this statement under the impression that such was the equity. 
It only referred to a case where the tenant was exempt from casualties 
by fire, and the authorities I had in view the lawyer will find in Ambl., 
620 ; 1 Term Rep., 708 ; 3 Anstr., 688, 694, 698. In Leeds v. Cheetham, 
1 Sira. 146, there was no such exemption, but the tenant was bound to 
do the internal repairs, and the landlord the external, which he had done, 
although, it was alleged, imperfectly. The landlord insured, and received 
the money. The tenant was denied relief against payment of the rent, 
and was held to have no right to compel the landlord to lay out the 
insurance money. Each was left liable to his own covenants, and it was 
considered that the landlord had acted very prudently in protecting 
himself against his own liabilities. This seems quite right. In a very 
recent case, where the action was for use and occupation against the lessee, 
who was not bound to repair, and neither he nor the landlord was bound 
to insure, the Court of Queen's Bench, admitting an equitable defence, and 
following Leeds v. Cheetham, held that the tenant was bound to pay the 
rent, and could not require the landlord to toy ©oft. >2o» VsscoxwAfe wsaw* 
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ever may have been the agreement, unless the tenant u 
exempted by the lease from making good accidents bj 
fire, he must, under the common covenants to repair 
rebuild the house if it is burned down. 

If you agree to grant a man a lease, and he after- 
wards says that he is merely a trustee for an insolvenl 
who claims the lease, you are not bound to grant it. 

It may be useful to state that if you grant, or evei 
agree to grant, a lease, to hold for seven or fourteen, oi 
any other number of years, in the alternative, the optioi 
to determine the lease at the end of the first term men- 
tioned is in the tenant, and not in you ; therefore, if this 
is not your intention, you should expressly provide bj 
the agreement, or lease, that the option shall be in yoi 
as well as the tenant. 

You should always, before granting a lease, considei 
what interest you have in the estate. If you are merely 
tenant for life, without a power of leasing, you must no 
grant a lease beyond your own life. If you have only t 
power to grant a lease, which is the case with every mai 
whose property is settled on his family, you shoulc 
communicate that circumstance to your solicitor, an< 
furnish him with a copy of the power, because a ver 
slight deviation from it may render the lease void, b; 
which you may not only ruin your innocent tenant 

in rebuilding- ; and the statement in italics, in the text, was considere 

contrary to the decision in Leeds v. Cheethaxn, so that it would be unsai 

to rely upon it. If, ag ft would seem, in the case in the Queen's Bend 

the tenant was only tenant from year to yearf of course the decision i 

that case was not opposed to any rule of equity, for equity would nc 



Ld. stiU the decision was supposed 10 ovemuo wj 

statement in the tcxxt. I oannot close this note without expressing th 
gratification whicfc^. I feel at the very handsome manner in which the Lot 
Ohhi Justice ^pofe.^ ofthiaBtaftdy-Book. 
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but may, by the covenant which yon must enter into 
with him for quiet enjoyment of the land, subject your 
estate to make good his loss in case he is evicted by the 
person entitled to the estate after your death. This has 
too frequently happened. A painful instance is recorded 
in our law reports. A man and his wife settled her 
estate to certain uses, with a power of leasing to him. 
They then, under a power in the settlement, gave the 
estate, after their deaths, to another. The husband 
granted a lease under his power, and died. The person 
to whom the appointment had been made took advan- 
tage of a defect in the lease, and turned out the tenant, 
who recovered his loss out of the husband's estate, under 
a covenant entered into by him for quiet enjoyment ; 
so that his property suffered severely by the act of the 
person to whom he had joined, with his wife, in giving 
the estate. 

If you are restrained by your power from taking a 
fine on granting a lease, you must not aecept any sum 
whatever from the tenant But, although you are re- 
quired to reserve the best rent which can be obtained, 
yet you are not compellable to take the highest actual 
offer for a lease provided you act bond fide, and reserve 
a proper rent, because in the choice of a tenant there are 
many things to be regarded besides the mere amount of 
the rent offered. There should, however, be some strong 
prudential reason to induce you to grant a lease to one 
at a lower rent than is offered by another. 

You may exercise a power of leasing for your own 
benefit For this purpose you must procure some per- 
son as your trustee, to become bound for the rent, &c. 
for if a proper person is legally bound to pay the rent 
and perform the covenants, it is unimportant to the 
person succeeding to the estate tha*. \\& \mx&&&& ~^- 

I 
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terest belongs to another. The person to whom the 
lease is granted should execute a deed, declaring him to 
be a trustee for you. 

I have only one other caution to give you as to leases. 
Carefully avoid comprising in the same lease, at an entire 
rent, property, some your own, and some over which you 
have merely a power ; such a lease would be void as to 
the property comprised in the power. 

A court of equity will, by force of its own jurisdiction, 
support a bond fide lease granted under a power which 
is merely erroneous in form or ceremonies. And the 
Legislature has recently carried the right to relief much 
further ;* for now where, in an intended exercise of a 
power of leasing, a lease has been, or shall be granted, 
which, by reason of any deviation from the terms of the 
power, shall be invalid against the remainder-man, and 
the lessee has entered under it, it is to be considered as 
a contract for a lease, with such variations as may be 
necessary in order to comply with the terms of the 
power ; but the tenant cannot obtain any variation of 
his lease where the person in remainder is willing* to 
confirm the lease without variation; and where any 
person is competent to confirm an invalid lease without 
variation, the lessee can be compelled to accept such 
confirmation. The statutes, however, greatly favour the 
lessee, for, with the exception above noticed, he can 
compel a new lease to be granted to him with the neces- 
sary variations, whilst the landlord has no power to 
compel him to accept such a lease. 

It is further provided that the acceptance of rent 
under any such invalid lease shall, as against the person 
accepting it, amount to a confirmation of the lease ; but 
to bind himself he must, upon or before the acceptance 

*12&13 Vict, c. 26 ; IS & 14 Vict., c. 17. 
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of the rent, sign some receipt, memorandum, or note in 
writing, confirming such lease, and then the acceptance 
of the rent will render it complete. 

Independently of the statutes, the receipt of rent is a 
waiver of all breaches of condition which have happened, 
to ike knowledge of the lessor, before the rent became 
due. Or the knowledge and receipt of rent may in time, 
if necessary, authorise a jury to presume a licence, and 
so prevent a forfeiture. 

It sometimes happens that, under a misapprehension, 
a tenant for life grants a lease by virtue of a power before 
he is properly in possession as tenant for life, and the 
statute before referred to renders such a lease valid, if 
the person granting it shall continue to be entitled to 
the estate after the time when he might have gianted 
such a lease. 
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LETTER XVII. 

Where powers beneficial to all persons who could 
claim under a settlement were not contained in the deed 
or will strictly settling the estate, Parliament was in the 
habit, but with great caution, of supplying the omission ; 
but now, to save the expense and delay of resorting to 
the Legislature, provisions have been made* which 
ought to be known by every owner of a settled estate 
in th§ kingdom. The provisions apply to Ireland as 
well as to England. You must be content with an out- 
line of them. The Court of Chancery is empowered 
from time to time to authorise leases of the whole or 
any part of any settled estates, or of any rights over or 
affecting them for any purpose whatsoever, whether in- 
volving waste or not, upon the conditions imposed by 
the Act — viz., 

Every lease is to take effect in possession or within 
1 year, and for terms not exceeding 

21 years for an agricultural or occupation lease. 
40 years for water, water-mills, way-leaves, &c, or 
other easements, or, if authorised by custom and 
beneficial to the inheritance, for a longer term. 
99 years for a building lease, which includes a re- 
pairing lease, or, if authorised by custom and 
beneficial to the inheritance, for a longer term ; 
but not exceeding 60 years for a repairing lease. 
The best rent, without a fine, is to-be reserved half- 

♦ 19 & 20 Vict., o. 120 ; 21 & SaNict., o. 77. 
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yearly, or oftener, with special provisions as to minerals 
and the interests therein of remainder-men. 

The lease is not to authorise the felling of trees except 
where necessary for the buildings or works authorised 
by the lease. 

The lease is to be by deed, and the lessee is to execute 
a counterpart; and there is to be a condition for re- 
entry if the rent is 28 days in arrear, and such other 
covenants as the Court shall direct 

The Court may authorise preliminary contracts, and 
the terms may be varied in the leases. 

The lessees may surrender leases, whether granted 
under the Act or otherwise, and new leases may be 
granted of the property surrendered. 

The Court is to direct who are to be the lessors. 

The powers include powers to Lords of settled manors 
to give licences to grant leases, to the same extent and 
for the same purposes as leases may be granted of free- 
holds.* 

The Act then provides by whom application may be 
made to the Court, and with whose consent, with other 
important provisions ; but most of these provisions apply 
equally to sales under the Act, to which I shall call your 
attention in my next Letter, and I do not therefore add 
them here. I will affix an asterisk to such of them as 
refer to leases, and thus put you in possession whilst I 
avoid a repetition of them/f* You should keep this in 
mind 

The Act, then, provides that every person in posses- 
sion of any settled estate for his life, or years determin- 
able with his life, or for any greater interest in his own 
right or in right of his wife (unless there is an express 
declaration to the contrary in the settlement), and also 

♦ 21 * 22 Vict., o. 77, s. 3. ^'^\a^A^ 
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any person entitled in possession to any unsettled estate 
as tenant by the curtesy, or in dower, or in right of a 
wife seised in fee, without any application to the Court 
of Chancery [pray observe this] may lease the estate 
(except the principal mansion and the demesnes and 
lands usually occupied with it) for 21 years ; but this 
power only extends to settlements made after the 1st of 
November 1856. 

The lease under this last power must be made to take 
effect in possession and by deed, and at rack-rent without 
a fine, which rent will go with the estate. The lessee 
must not be made dispunishable of waste, and the lease 
must contain a covenant to pay the rent, and such other 
usual and proper covenants as the lessor shall think fit, 
and a right of re-entry on non-payment for 28 days of 
the rent, and on non-observance of any of the covenants 
in the lease. A counterpart of the lease is to be executed 
by the lessee, but the execution of the lease by the lessor 
is made evidence that a counterpart of it has been duly 
executed by the lessee. 

There are two important powers in the statute — one 
relates exclusively to leases, the other is general — which 
may properly find their place in this Letter. 

L The Court is authorised, where it shall be deemed 
expedient, to vest any general powers of leasing any 
settled estates either in the existing trustees of the settle* 
ment or in any other persons, and may impose any con- 
ditions as to consents or otherwise on the exercise of 
such powers, and may also authorise the insertion of 
provisions for the appointment of new trustees for the 
purpose of exercising such powers of leasing. 

IX The Court, with a due regard to the interests of 
all parties, may direct that any part of my settled estate 
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be laid out for streets, roads, paths, squares, gardens, or 
other open spaces, sewers, drains, or water-courses, either 
to be dedicated to the public or not, and the Court may 
direct the part so laid out to remain vested in the 
trustees, or to be vested in any other trustees, and with 
provisions for the appointment of new trustees, as shall 
be deemed advisable. 

I may now mention to you that rents received upon 
a lease by a tenant for life, or granted under a power, 
and all other rents becoming due at fixed periods under 
any installment, are, upon the death of any person inte- 
rested in such rents, or on the determination by any 
other means of his interest, made apportionable in favour 
of such person or his personal representatives, unless it 
shall be expressly stipulated that no apportionment shall 
take place.* The Act of Parliament upon which this 
apportionment depends is not free from ambiguity, but 
its operation has been confined in the manner I have 
mentioned 

I shall conclude this Letter by informing you that 
there is an Act of Parliament^ which, if you express 
your lease to be made in pursuance of it, enables you to 
adopt a few words to which an extended meaning is 
given by the Act : the object was to facilitate the grant- 
ing of leases by shortening of them, but like its twin 
brother, an Act for Shortening Conveyances^ it has not, 
I believe, been resorted to in practice. 

• 4 k 5 Will. IV., c. 22. 1 8 & Vict., c. 124. 

X 8 k Vict., c. 110. 
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mpoa coofiiisasiaL of minuge 10 be im writing; and 
signed by toe party to be efearzed therewith, or his 
agem. A kcser, iuwcia. is eanskiered m spmripnt 
agreement, if it contain the tarns, and amoont to an 
after. In one case a man wrote a letter, sonifying his 
awnt to the marriage of his daughter,, and that he 
would give ha- i?1500 ; and afterward^ by another 
letter, upon a further treaty concerning the marriage, he 
receded from the proposals of his letter. And at some 
time afterwards he declared that he would agree to what 
was propounded in his first letter. It was held that 
this letter was a sufficient promise in writing ; and that 
the last declaration had set up again the terms in the 
first letter. Reliance, however, should never be placed 
on a mere letter. 

Equity will, in some cases, relieve a party on the 
ground of fraud, although there is not a valid agree- 
ment A man of the name of Halfpenny, upon a treaty 
for the marriage of his daughter, signed a writing, com- 
prising the terms of the agreement ; and afterwards 
designing to elude the force of it, and get loose from his 
agreement, ordered his daughter to put on a good 
humour, and get the intended husband to deliver up the 
writing, and then to marry \mn, w\&&i da& accordingly 
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did ; and Halfpenny stood at the corner of a street to 
see them go by to be married, and afterward refused to 
perform the agreement. He was, however, compelled 
by equity to do so ; although while the case was before 
the Court he walked backwards and forwards, calling out 
to the judge to remember the statute, which he humor- 
ously said, I do, I do; and he held the case to be out 
of the statute on the ground of fraud.* 

In settling an encumbered estate you should make 
some provision for payment of the encumbrances, other- 
wise the encumbrancer might, as sometimes has hap- 
pened, enter, and receive all the profits, to the exclu- 
sion of your wife and children. Where a considerable 
jointure is provided for a wife, and large portions for 
younger children of the marriage, it is desirable to 
appropriate a part of the estate for each, and not to 
charge the whole estate with both. If you make a 
settlement on a son's marriage in your lifetime, you 
should make some provision for the event of his dying 
before you, leaving children. A fund ought to be pro- 
vided for their maintenance in that event 

The common settlement on a marriage, of the in- 
tended husband's real estate, is to the husband for life, 
then to secure the wife's jointure and the younger chil- 
dren's portions, and subject thereto, to the first and 
other sons successively in tail ; and then to the daugh- 
ters, as tenants in common in tail, with cross-remainders 

* There is nothing new under the sun. In 1852 a prisoner for debt and 
for contempt of Court applied to the Chancellor for a writ of habeas corpus, 
to attend a hearing in Court, which the Chancellor declined to grant. 
The applicant's wife was his counsel, and standing just before the judge 
— a large volume of the statutes in her right hand — with uplifted arm, 
she said in a subdued tone of astonishment and admonition, Five hundred 
pounds penalty, my Lord / five hundred pounds penalty, my Lord i Yes, 
yes, the Chancellor good-humouredly said, / know, I know ; and refused 
the writ. 
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in tail, and ultimately to the husband in fee. The 
operation of such a settlement is to give the estate after 
the husband's death, subject to the jointure and younger 
children's portions, to the eldest son, and after him to 
his issue ad infinitvm ; and if they fail, to the other 
sons and their issue, successively in like manner. If 
they all fail, then the daughters take equally, and the 
share of each daughter goes to her issue in like manner ; 
but if there is a failure of issue of any daughter, her 
share goes over to the other daughters and their issue. 
If all the children die without issue, the estate reverts to 
the husband, and he may dispose of it by deed or will, 
subject to the interests of his widow and children. The 
estates which children thus take are termed estates- 
tail, the nature of which I have explained to you in my 
11th Letter. 

When the eldest son attains twenty-one, he and his 
father together can unfetter the estate, and re-settle it 
as they please, subject only to the jointure and portions. 
And after the father's death the son may do it by him- 
self; nor can the father defeat his son's power of alien- 
ation. Where a son attains twenty-one in his father's 
lifetime, the father frequently grants his son a provision 
during their joint lives, in consideration of which the 
son joins with his father in re-settling the estate, in such 
a manner that, if he dies without issue, the estate may 
go over to the younger branches of the family. Some- 
times, instead of a rent-charge, the estate itself is given 
to the wife for life, after her husband's death ; in which 
case the son cannot, after his father's death, and during 
her lifetime, unfetter the estate without her concurrence. 
Where a settlement is made on the eldest son's at- 
taining twenty-one, and a provision is made for him 
during the joint lives of him and his father, it is not 



MAEEIAGE SETTLEMENT. 139 

unusual to increase the mother's jointure, and to add to 
the younger children's portions, besides confining the 
son to a tenancy for life, and giving the estate over to 
the younger branches, if his issue, for whom, of course, 
provision is first made, should faiL In such a case, if 
the eldest son should die in his father's lifetime, leaving 
issue, provision should be made for them during the life- 
time of their grandfather. 

It has unfortunately happened that, in some cases 
of this nature, the son, generally after he has wasted 
the provision made for him, has filed a bill against his 
father to set aside the re-settlement, on the ground of 
parental influence, and the want of a sufficient con- 
sideration or price given by the father for the interests 
which the son transferred from himself by the re-settle- 
ment It is rarely that the attempt has succeeded, 
although, if the case were made out, the Court would 
set aside the re-settlement. But the inclination of the 
Court is to support such a transaction where there has 
been fair dealing with the son, and it will not weigh 
in very nice scales the consideration on the one side or 
the other. There must, however, have been no advan- 
tage taken of the son's youth and inexperience, or of 
his necessities. 

The desire of continuing an estate in the male branch 
sometimes induces the parent to give the estate, in the 
first instance, to the issue male of his sons, with remainder 
to his daughters, not altogether, but successively, and to 
their issue male only ; and in that case no provision is 
made for the female issue of his sons and daughters, un- 
less there is a failure of issue male. This mode of settle- 
ment a lawyer would shortly describe thus : to the first 
and other sons successively in tail-male ; remainder to 
the first and other daughters snrcea&YV&j Va. \sKl-tb5&r>\ 
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remainder to the first and other sons successively in tail* 
general ; remainder to the first and other daughters sue* 
cessively in tail-generaL The mischief of this plan is, 
that the estate may go backwards and forwards from one 
branch of the family to the other. Thus if you have an 
only son, and he dies and leaves a daughter, but no son, 
the estate will go over to your eldest daughter ; but if 
she dies and leaves no son, although she leaves daughters, 
the estate will belong to the daughter of the eldest son. 

It is not unusual to give the estate merely to the issue 
male of the marriage, and then to direct it to revert 
to the father, subject to the widow's jointure and the 
daughters' portions; but where this plan is adopted, 
additional portions are mostly provided for the daughters 
in case there is a failure of issue male. On the other 
hand, an estate is sometimes given amongst all the chil- 
dren, as well sons as daughters, and their issue equally ; 
in which case of course no money is directed to be raised 
for the portions of younger children. 

In making a marriage settlement a man should always 
look to a future marriage. His wife may die young, 
leaving an infant family, and he may have no power to 
jointure any other wife, or to provide portions for the 
children of any other marriage. 

Sometimes a separate provision is made for a wife 
during her husband's lifetime. This is called pin- 
money. It is always the first charge on the estate, so 
that the husband takes subject to it. If, however, a wife 
permit her husband to receive her pin-money, or, what is 
the same thing, do not claim it, and he maintains her, 
she cannot after his death compel payment of more than 
one year's arrears out of his estate. 
: In an important case in the House of Lords, it was 
asked with reference to the wife of a noble duke) with a 
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large amount of pin-money — Shall it be said that this 
lady may dress herself like a peasant's wife, may lay out 
jPIO by the year upon her own personal expenses, 
may give no money, either in charity to the poor, or in 
largesse to her servants, her attendants, or her maidens 
— that she may in every respect spare every expense upon 
her person, and hoard her pin-money, and that she has a 
right to do so in neglect of the rank, and in spite of the 
authority of her husband?* And an opinion was expressed 
that pin-money is a fund which she may be made to 
spend during the coverture, by the intercession and 
advice, and at the instance of her husband ; and an 
opinion was even expressed that he might hold back her 
pin-money, if she did not attire herself in a becoming 
way. But notwithstanding this high authority, I must 
warn you that the wife's liability thus to expend her pin- 
money is one which the civilians call a duty of imper- 
fect obligation. She cannot be made to spend it in dress, 
ornaments, gifts, or charity ; nor can her husband with* 
hold payment of the pin-money, though she be a miser 
and a slattern. Such a power in the husband would 
destroy the very object of the provision — that he should 
not examine into her disposition of her pin-money, whether 
for articles of dress, ornaments of her person, pocket- 
money, card-money, charities, or any other objects. But 
her right to demand from her husband what her pin- 
money ought to supply her with is a very different 
question. 

It is usual to reserve such powers in a settlement as 
will conduce to the benefit of the parties, or the estate. 
Thus powers are almost always given to grant building* 

* These circon»tance» had not occurred ; bat the question* were asked 
with reference to the right to the arrears ot the pin-money after the 
dncheaVa dfnt-h. 
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leases and leases at rack or full rents, and even to sell 
the estates and buy others, or to exchange them for 
others. Where an undivided part of an estate is settled, 
a power should be given to the trustees to join in a par- 
tition of the entirety, and take back a divided part of 
the estate. 

If a man were now to object to the introduction of 
powers to lease or to sell in his settlement, he must go 
further, and declare that the powers given by the Acts 
to which I referred you in my last Letter, shall not be 
exercised over the estate. In that Letter I stated to you 
the powers of leasing conferred by those statutes, and I 
have now to inform you of the other important powers 
in the Acts,* and I shall, as I promised I would, mark 
those provisions with an asterisk which apply to leases 
as well as to sales.-f- 

The Court of Chancery in England, and that in Ire- 
land, with a due regard for the interests of all parties 
entitled under the settlement, may, from time to time, 
authorise a sale of the whole or any parts of any settled 
estates, or of any timber (not being ornamental) on any 
settled estates : the sale to be conducted as in the case 
of sales under a decree. And now in Ireland the sale 
may be made by the new Court, under the Sale and 
Transfer of Land Act J 

Upon a sale for building purposes, the whole or part 
of the consideration may be a rent issuing out of the 
land, if the Court shall think fit 

Upon sales of land — earth, coal, stone, or mineral may 
be excepted, and any rights or privileges may be reserved, 
and the Court may require the purchaser to enter into 
any covenant, or submit to any restrictions, which it may 

• 19 & 20 Vict, c. 120 ; 21 & 22 Vict., c. 77. 
f See page 133. J 21 & 22 Vict., c. 72, s. 40. 
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deem advisable. And the Court is, in every case of a 
sale, or of such a dedication of land as I have mentioned 
to you in my last Letter, to direct who is to convey. 

* The application for the exercise of the powers may be 
made by any person in possession for a term of years, 
determinable on his death, or for an estate for life or 
any greater estate. 

* But every application must be made with the con- 
sent of the following parties — viz. where there is a 
tenant in tail under the settlement, of fall age, then 
such tenant in tail, or the first of them, if more than 
one ; and all persons in existence having any beneficial 
estate or interest under the settlement prior to such 
estate-tail, and all trustees having any estate or interest 
on behalf of any unborn child prior to such estate-tail. 

Provided that unless there shall be a person entitled 
to an estate of inheritance, whose consent shall have 
been refused or cannot be obtained, the Court may give 
effect to any application, so as not to affect the rights of 
any person whose consent has been refused or cannot be 
obtained, or whose rights ought in the opinion of the 
Court to be excepted. 

* A person is to be deemed entitled to the possession 
or to the receipt of the rents, although his estate may be 
charged or encumbered either by himself or by the settlor, 
or otherwise howsoever to any extent; but the estates 
or interests of the parties entitled to any such charge or 
encumbrance, are not to be affected by the acts of the 
person entitled to the possession or to the receipt of the 
rents, unless they concur therein. 

I never could understand how this clause would work. 
If the tenant for life has encumbered his life estate, the 
encumbrances cannot be paid off out of the purchase- 
money, for that is to be reinvested, and &&cs&sc& <&& 
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A desire has often been shown, not merely to improve 
the law of real property, but unnecessarily to alter it, 
and to admit only simple settlements after the fashion 
of the Code Napoleon. But the present plan of a strict 
settlement in this country is free from all objection. It 
does not place land extra commercium, but within 
reasonable limits enables the owner to transmit it to all 
his posterity ; and from its very nature leads to succes- 
sive settlements, which alone have kept many estates 
in the same families. Our law allows no dispositions 
which tend to a perpetuity, nor can we attach any con- 
dition to our gifts which are against public policy ; for 
example, you could not limit an estate to one in fee 
upon condition to be void if he cultivated his arable 
land, and there are other instances which were brought 
forward in the great Bridgewater case in the House of 
Lords. We have substituted for fines and recoveries 
another simple but deliberate form; have protected 
contingent remainders without the elaborate machin- 
ery formerly resorted to; and have at once enlarged 
the testamentary power, and altered the law of revoca- 
tion by subsequent disposition. These improvements, and 
the disposition to curb the rising desire to evade the 
wholesome rule of law as to perpetuities, have struck at 
the root of the leading evils in the law of property. The 
common law was evaded, because mankind, in spite of 
legal restrictions, will settle their property on their pos- 
terity and relations in succession. The rule as now 
established is open to no inconvenience. If we look at 
the frame of a common marriage-settlement, we shall 
find it strictly provide for all the issue of the marriage, 
and yet not suspend, beyond a reasonable period, the 
power of alienation. The estate, as I have before stated, 
is limited to the husband for life \ then the wife, if she 
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survive him, is to have a rent-charge for life ; and sub*, 
ject to that, the estate is to go (1.) to the first and other 
sons successively in tail-male ; remainder (2.) to the 
first and other sons successively in tail-general; re-' 
mainder (3.) to the first and other daughters in tail- 
general, or, if you will, to all the daughters as tenants in 
common in tail-general, with cross-remainders in tail- 
general, with remainder to the settlor in fee, and 
portions are provided for the younger children. Now 
under such a settlement the father enjoys the whole 
estate for his life without control ; upon his death the 
sons, and their issue male after them, take in succes- 
sion, and then the issue female of the sons are let into 
the enjoyment ; and if they fail, the daughters and their 
issue take ; and this course of devolution, if not inter- 
rupted, will take place until all the issue is exhausted. 
But when a son attains twenty-one, although his father 
is living, he may alone acquire the disposition of the 
estate during the continuance of any issue which he may 
have, although it rarely happens that this power is exer- 
cised, unless where a son is not upon good terms with 
his father, and desires to render his estate available as far 
as he can as a security for debts in his father's lifetime ; 
and in such cases, after his father's death he may acquire 
the whole dominion over the estate ; but fortunately for 
families, the interest which he can in his father's life- 
time acquire without his consent, in the property, is not 
such as money-lenders will advance money upon, for if 
he should die in his father's lifetime without issue, all 
his interest in the estate would cease. With his father's 
concurrence the son may bar all the remainders over, 
and acquire the fee subject to the father's life estate. If 
a son marry in his father's lifetime with his approbation, 
the power to bar the remainders is consta&&3 vsxssroaR^ 
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and a new settlement is made. Where there are younger 
children of the first marriage, the father is always 
anxious to have the estate re-settled on them and their 
issue, in case of failure of issue of the first son. This he 
cannot accomplish without the concurrence of the son ; 
and as the son upon his establishment in life, in his 
father s lifetime, requires an immediate provision, the 
father generally, as I have already observed, secures to 
him a provision during their joint lives as a considera- 
tion for the re-settlement of the estate in remainder upon 
the younger sons. Thus are estates quickly re-settled, 
and the State does not, that I am aware of, suffer any 
inconvenience from such repeated settlements. No man 
in this country can justly complain that there is not 
sufficient land in the market on sale. If the estate is not 
re-settled in the father's lifetime, the son can, after the 
father's death, acquire the absolute ownership in the pro- 
perty, and dispose of it as he pleases ; and so, if the 
estate is left in a course of descent, may every successive 
remainder-man. But although upon a settlement a 
father may be willing to abridge his estate in favour of 
his issue, and confine himself to a life interest, yet he is 
always anxious to retain every power of disposition over 
the property which is compatible with the interest of his 
children. The extent of the father's powers must in each 
case depend upon the agreement and wishes of the 
parties ; but in a common settlement of an estate of any 
magnitude there are inserted powers to the father, with 
proper checks, to lease the estate according to the nature 
of it ; to sell it, and buy another estate with the money, 
to be re-settled ; to exchange it for another eligible to be 
brought into settlement ; and if an undivided share is 
settled, to make partition with the owners of the other 
shares: thus, on the one hand the estate is secured to 
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the children of the marriage to the latest generation, 
without preventing their power of aliening ; and on the 
other, the father, although necessarily confined to a 
tenancy for life, is invested with such ample powers over 
the estate, that for all purposes of reasonable enjoyment 
he would be ignorant, were he not otherwise aware of 
the fact, that his rights of ownership are curtailed: he is 
enabled to make every disposition of the estate which 
tends to meliorate it : he has every capacity of an owner 
in fee to benefit the estate and himself, as the temporary 
owner of it, in common with the remainder-men, but 
none to injure it. The natural dependence of the sons 
estate on the father's, counteracted in a sufficient degree 
by the inability of the father to make any re-settlement 
without his son's consent, is also an important result of 
such a settlement. It would not be endured that a son 
should be allowed, living his father, to dispose of the 
family estate, without his father's consent, although 
limited to him, subject to his father's life-interest. The 
present system leaves the son the full property during 
his father's lifetime, for the purposes of transmission by 
descent, and assures to him, as far as is practicable, the 
enjoyment of the estate when in the regular course it 
devolves upon him in possession. It restrains his 
wanton alienation of it from the family before he knows 
its value ; but as he can, with his father's concurrence, 
acquire the fee and make a new settlement, few, indeed, 
are the instances in which the mutual interests of the 
father and son do not lead to an equitable adjustment of 
their rights when the proper time for a new disposition 
arrives. 

It is objected that these purposes are effected by a 
complicated and an expensive machinery ; but who ever 
complained of the complex movemewte m %.^€^oks^&s^ 
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watch ? We admire the connection of its parts depend- 
ing on each other, and all necessary to form the combina- 
tion which produces the desired results. Why then 
should we complain of a well-digested settlement? Its 
length is occasioned by the multiplicity of its provisions, 
most of which will, and every one may, be brought into 
action : the absence of a single one may tend to great 
expense and inconvenience. Settlements, as they are 
now framed, are the result of the improvements of cen- 
turies; they meet the wishes and wants of mankind, 
and are open to no sensible inconvenience ; and yet we 
are required at once to discard them for ever. The 
attempt to shorten conveyances by legislative enactments 
has been proved to be hopeless ; it must be left to the 
good sense and honour of the conveyancers ; for if you 
were to render it unlawful to adopt any other than a 
prescribed form of grant, yet a long deed might always 
be made by unnecessary recitals of the previous title. 

There were forms necessary for unfettering a freehold 
estate which have been abolished ; but upon a close 
inspection we shall find how great a debt we owe to our 
ancestors at the bar, atfd on the bench, for the very 
forms of which we complained ; they were all invented 
to obviate the injustice of prior statutes and laws, and 
have led to the system under which we have flourished. 
They are now no longer necessary. The benefits have 
been retained without the ceremony, which had become 
useless and expensive: we are more enlightened, and 
feared not to do that directly, which our ancestors could 
only accomplish indirectly ; and therefore we were all 
agreed that the substance should be retained, and that we 
should arrive at it by a cheap and direct road instead of 
by an expensive and crooked way. Let us never con- 
found substances with forms \ and because we do not 
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approve of the trappings, sacrifice the noble animal 
whom they encumber, but do not adorn. 



In executing the powers vested in you by your settle- 
ment you must always be guided by good faith : if 
under a power to lease at rack or full rent, without 
taking a fine or premium, you accept a bonus, you com- 
mit a fraud on the power, and your lease will accord- 
ingly be void ; if you exercise a power to jointure your 
wife with a stipulation that she shall join with you in 
securing your debts on her jointure, the appointment 
will be void. Nor must you abuse your authority. If 
you have a power to sell settled estates, and to lay out 
the money in the purchase of other estates, although 
there is a direction in the settlement that until a pur- 
chase is found the money shall be laid out in the funds, 
yet the intent of the power is, that one estate shall be 
sold only for the purpose of laying out the money in the 
purchase of another. Therefore you cannot sell the 
estate in order to keep the purchase-money out at in- 
terest, for that would increase your income at the ex- 
pense of the capital It would, it is true, give you a 
larger per-centage ; but the same money might not at a 
distance of time purchase an estate of the same value as 
that which you sold. 

In some instances equity will restrain rights giren by 
a settlement with which you may conceive the Court 
ought not to interfere. Under your marriage settlement 
you are tenant for life, without impeachment of waste, 
or, in other words, you are not punishable for committing 
waste, and consequently you may legally cut down as 
much timber on the estate as you please. But still 
equity will not suffer you to cut down aitfj ta^R&^v&s&i. 
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are an ornament, or afford shelter to the mansion-house, 
or to any of the buildings on the estate, or which grow 
for ornament in any of the vistas, avenues, walks, plea- 
sure-grounds, or plantations on the estate. Nor can you 
justify the act, by having yourself planted even millions 
of trees on the estate subsequently to the settlement ; 
therefore, if a man making a settlement really mean to 
reserve power to cut whatever timber he please, whether 
it afford ornament, or shelter, or not, the intention 
should be expressly declared in the settlement. The 
power courts of equity have assumed to restrain the 
exercise of the right which the words " without im- 
peachment of waste" confer at law, is a power which 
one cannot but lament they should possess. The Court 
can, in general, only judge of the ornament or shelter 
afforded by the trees from the affidavits in the cause. 
Men are but too ready to support the cause of their 
principal, without always considering sufficiently the 
justice of it. Affidavits flatly contradicting each other 
are in these cases almost invariably made by the agents 
of the different parties. This facility of restraining a 
tenant for life from exercising his legal right foments 
and irritates domestic strife, makes the son the shameless 
antagonist of his parent in an open court of justice, and 
fixes into eternal enmity that disagreement which con- 
ciliation might happily have effaced. If such a proceed- 
ing wound the peace of a parent in the evening of his 
days, how severe a punishment does the child inflict on 
himself. To save a few perishable trees, he preserves, 
while they last, a monument of his want of filial duty ; 
he keeps a signal to remind his own children of the duty 
which they owe to him ! 

Equity will also restrain a tenant for life, although 
without impeachment of waste, from defacing or pulling 
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down the mansion-house. This was done in the year 171 6, 
in Lord Bernard's case. He had almost totally defaced 
the mansion-house, by pulling down great part of it, and 
was going on entirely to ruin it, whereupon the Court not 
only enjoined him not to proceed farther, but compelled 
him to rebuild, and put it in the same plight and con- 
dition it was in at the time of his entry thereon. We 
cannot complain of such an exercise of the jurisdiction. 

In settlements of personal property, the funds are 
actually transferred to the trustees : the common trusts 
are for the husband for life, then for the wife for life, and 
after their deaths, for all or any of the children of the 
marriage, as they shall jointly appoint ; and in default of 
such appointment as the survivor shall appoint, and in 
default of such last-mentioned appointment upon trust 
for the children — to sons at twenty-one and to daughters 
at twenty-one or marriage, with what are termed clauses 
of survivorship and accruer amongst the children, the 
object of which is to vest the funds ultimately in those 
children only, who being sons attain twenty-one, or be- 
ing daughters attain twenty-one or marry. Provision is 
made for the maintenance and education of the children 
after the deaths of their parents, and powers are given to 
advance the children in life to a certain extent with the 
consent of the parents during their lives, and afterwards 
at the discretion of the trustees. In default of any child 
becoming entitled, the funds are sometimes settled on 
the survivor of the husband and wife. The ultimate 
disposition should be carefully attended to where a 
woman is settling property on her marriage. I remem- 
ber an instance where a young lady with a competent 
fortune married a man without any, and her fortune was 
settled on the husband for life, then on her for life, and 
afterwards on the children, and if none, ow. Vaxs^ "^^ 
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died very shortly after the marriage, and there was no 
child, and the reversion passed to others by his will : 
in the result she was left a young widow, with a life- 
interest only in her own fortune. 

Where each party furnishes a portion of the settled 
property, the husband's portion, in default of children, 
is usually made to revert to him, and the wife's is 
settled on her, but only in case she survive her hus- 
band ; and if she die in his lifetime, as she shall appoint 
by will, and, in default of appointment, to her husband 
or to her next of kin excluding him, as may be agreed 
upon. And like trusts are adopted where the wife's 
fortune alone is the subject of the settlement. The ob- 
ject of these provisions for the wife is to prevent her 
from being deprived, even by her own act, of her rever- 
sionary interest during her husband's lifetime, and yet 
to secure her testamentary power over it, so that she 
may give the interest by her will to her husband, or to 
whom else she pleases. If the ultimate gift over in the 
settlement is to the husband, the wife's previous power 
enables her by her will to defeat his interest if she 
chooses. But as such a power over his interest might 
lead to strife, it would be better to let his right to the 
reversion depend upon her disposition in his favour by 
her will. 

Where the lady's personal property is to be settled, 
even where it is not of large amount, and although the 
intended husband settles an equal fortune, it is some- 
times stipulated that the first trust of her portion shall 
be for her separate use for the joint lives of herself and 
her husband, and then of course to the survivor of them 
for life. The friends of the lady in such cases think 
that they can safely permit an union between the parties 
which places the wife so much in her husband's power, 
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but that they cannot allow him to have any dominion 
over the income of her property during the marriage — 
person and property are not to go together — yet the man 
himself should reflect that his wife will, as regards her 
fortune, still be a single woman, that she will have com- 
plete control over it during and notwithstanding her 
marriage, whilst he may have to maintain the establish- 
ment and educate the children without the aid of what 
ought to form a part of the common fond, and without 
which, in many cases, he could not prudently have mar- 
ried. Such settlements are not to be encouraged ; they 
lead to disputes between man and wife in after life, and 
it sometimes becomes a matter of constant bargain 
between them, how much each is to contribute towards 
the common expenses, or the acquisition of some object 
of enjoyment which they both desire — they tend, in 
short, to destroy the true relation between husband and 
wife. Where the property is ample, pin-money may 
with propriety be provided for the wife, just as upon a 
settlement of real estate. 

In settlements of personal property there is always a 
power to vary the securities, with the consent, however, 
of the husband and wife during their lives, or of the 
survivor of them. Now that railway debentures are so 
common, and that railway preference shares are estab- 
lished upon a firmer footing, it may be proper, under 
due restraint, to authorise the money to be invested 
upon such securities. 

Where money to any considerable amount is settled, a 
power should be reserved of laying it out in land to be 
re-sold when convenient, and in the mean time to be 
treated as money. 

In money settlements, generally, as I have already 
mentioned, and sometimes even in &&\A&gt&£?&& ^L ^wS^. 
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estate, a power is reserved to the parent to appoint the 
property to all or such of the children as he shall think 
fit. If the power is only to appoint the proportions 
' amongst the children, he cannot exclude any ; every 
one must have a share ; but he may now give to any a 
share merely nominal 

*The Act for which I am responsible, which made 
what were termed illusory appointments, that is, ap- 
pointments of nominal sums, good in equity, as they 
always were at law, proceeded upon this principle, that 
as the power required every one to have a share, the 
donee of the power could not properly exclude any, 
although he might give what he pleased — Is., for ex- 
ample, to one or more. Of course, where the power is 
to appoint to any exclusively, he may give all to one ; 
as in substance he may under the former power. But 
still in this, as in all other cases, the power must not be 
abused. An appointment cannot be made to a child 
under any stipulation for the parent's benefit ; for ex- 
ample, that he shall join in a sale of the estate, although 
the child may, after the appointment, if he think fit, 
join with his father in selling the estate, and the trans- 
action cannot be impeached if the money is fairly paid 
to the father and son. So if you have a power to ap- 
point any sum to any of your children, at what age you 
please, you cannot appoint it to a sickly child under 
age, in order that upon his death you may get it as his 
administrator. 

Almost any instrument, however informal, upon which 
the intention clearly appears, will be deemed in equity 
a good execution of a power of jointuring, or of appoint- 
ing property to your children ; but such difficulties arise 
in these cases that I cannot too much impress upon 

Ml Geo. IV., andlWift.TV.,^^ 



HOTCHPOT.— COVENANT TO SETTLE. 157 

you the necessity of never doing any act in relation to 
estates over which you have only a power, without first 
applying to your solicitor. 

Where a power is given to appoint a fund amongst 
children, and the property is given to them in default of 
appointment, it is mostly declared that no child shall 
take a share of any part unappointed, without bringing 
his appointed share into hotchpot-Uich word hotch- 
pot, our famous judge Littleton, with great gravity, tells 
us is, in English, a pudding. The object of this provi- 
sion is to compel a child, to whom part is appointed, to 
bring his appointed share into the general fund, if he 
is desirous to take a share of the part unappointed. 
Thus, suppose there be two children, and the fund to be 
i?200, if you give i?20 to one, he must give up that, in 
order to obtain an equal share of the £ZW with the 
other child. This you should always keep in view, and 
more particularly where there is not such a clause in 
the settlement ; for in that case a child would not only 
take the part actually appointed to him, but would be 
entitled equally with the other children to the residue, 
although this can seldom be the intention of the party 
executing the power. 

If you should ever covenant to purchase and settle 
estates, you will, if you are wise, perform the covenant 
in your lifetime. However, if you do purchase estates, 
which are proper to go in performance of your agree- 
ment, they must go accordingly, although you have per- 
mitted them to descend to your heir : consequently he 
will not be entitled to retain them for his own benefit. 

It is not unusual for a parent, upon a daughter's mar- 
riage, to agree to leave her at his death a fortune equal 
to his other children. Such an agreement does not con- 
fine or restrict the father's power ; he ui&y sites. ^^ 
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nature of his property from personal to real, or he may 
give scope to projects, or indulge in a free and unlimited 
expense — but he will not be allowed to entertain mere 
partial inclinations and dispositions towards one child at 
the expense of another. If his partiality do rise so high, 
and he will make a difference, he must do it directly, 
absolutely, and by a gift surrendering all his own right 
and interest ; he must give out and out ; he must not 
exercise his power by an act which is to take effect, not 
against his own interest, but only at a time when his 
own interest will cease. He cannot, for instance, give 
property in his lifetime to one child, reserving the inter- 
est to himself, for such a gift is, in fact, testamentary, 
and in fraud of his agreement 

If after you have disposed of an estate by will you 
make a settlement of it, under which the estate is still 
vested in you, subject to the interest given to others, 
generally speaking, it will not now be necessary t& re- 
execute your will. Partial interests may be created, so 
. as not to affect the operation of a prior will as to the 
interest left in the settlor, if there are proper general 
words in the will to pass it ; but you should inquire 
whether the conveyance renders a re-publication of your 
will necessary, or, perhaps, it would be better to re- 
publish your will without inquiry. The operation of 
your will in such a case will be explained to you in a 
future Letter.* 

I have still to draw your attention to a recent Act of 
Parliament, of great importance, which would have led 
to much mischief if the Court had not properly come to 
the determination that it had power to consider the pro- 
priety of the marriage. 

This Act-(- makes it lawful for every infant, upon or 

* Letter XX. \ IS & 19 Vict, c. 48. 
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in contemplation of marriage, with the sanction of the 
Court of Chancery, in a summary way to make a bind- 
ing settlement or contract for a settlement of all or any 
part of his real and personal estate, or of property over 
which he has any power of appointment. But this is 
not to extend to powers, of which it is declared (by the 
instrument creating them), that they shall not be exer- 
cised by an infant. The Act gives the same power to a 
female infant, but the male must not be under the age 
of twenty years, or the female under the age of seventeen 
years. The policy of the Act in giving this power to 
a young man between twenty and twenty-one may be 
doubted. 

But if any appointment under a power, or any disen- 
tailing assurance, as it is termed — that is, the mode 
appointed by law to enable a tenant in tail to dispose of 
the fee which I have explained to you in my last Letter 
— shall have been executed by any infant tenant in tail 
under the Act, and such infant shall afterwards die 
under age, such appointment, or disentailing assurance, 
will become absolutely void. This was quite right. 



I must conclude by reminding you of the Succession 
Duty Act,* which has deprived property of half its 
charms : it is as if a blight had fallen on the fair fields 
of England. Every man had the right to keep his 
parchments— his sheepskins— in his own box, in his own 
house : no one had a right to pry into the contents of 
his settlements. Now every man's settlement must be 
open to the tax office and to the Government of the day, 
ever on the watch for a new succession, in order to levy 
a new duty. If, for example, a stipend is provided for 

♦ 16 & 17 Vict., c 51. 
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an old servant who dies, as even annuitants some time 
must, that creates a succession, and the person entitled 
to the property has to pay duty for his new enjoyment. 
You cannot, when liable to duty, cut trees on your 
estate beyond the value of £10 a-year, without giving 
notice to the tax officer, and paying duty. Mr Pitt, in 
the plenitude of his power, was foiled in his attempt to 
introduce a much milder impost on successions than is 
fixed upon them by the law to which I have referred 
you. The net is large and widespread, and the tax, 
from its nature, is the most vexatious burden ever laid 
upon property in England.* 

* This duty has been made a charge upon purchasers, although with 
certain modifications in their favour. I have observed elsewhere, that 
" no purchaser can safely complete his purchase who knows that there 
has been any suppression or mis-statement in the account, or any insuffi- 
ciency in the assessment, nor if he knows that the property ought to 
pay succession duty, although the title does not appear to confer a suc- 
cession. These are liabilities which ought not to have been created 
against a purchaser : they add another obstacle to the attempt to render 
the transfer of property cheap and simple." Id the bill which I have 
referred to in my 9th Letter, and which has just been once more with- 
drawn in the Commons, I originally introduced a clause, repealing a 
purchaser's liability to see that the succession duty is paid ; but although 
this passed the Lords, it was struck out in the Commons at the instance 
of the Government. This was in 1858. The bill also contained a clause 
exonerating a purchaser from judgments and crown debts upon which 
process had not issued. This also passed the Lords, and was not 
objected to in the Commons. Upon the reintroduction of the bill dur- 
ing the late session (Feb. 1859), the clause, as far as it affected the 
Crown, was objected to by the First Lord of the Treasury in the Lords 
on the third reading, but allowed to pass ; but the Government in the 
Commons assisted in stopping in committee the further progress of the 
bill, on account of the danger to the revenue. However, as it was useless 
to attempt to carry the clause against the Government, the member in 
charge of the bill was furnished with a clause and an amendment to save 
the rights of the Crown. In the Government bill for establishing a 
register of title, the Government have actually introduced, by way of 
amendment, clauses compelling owners, before they sell or mortgage, to 
obtain a certificate from the Commissioners of Inland Revenue that no 
succession duty is payable out of the property. The cost, the evidence 



SUCCESSION DUTY. 161 

I have no more information to give you as to settle- 
ments, and therefore adieu ! 

required, and the delay will be serious impediments in the way of trans- 
fers ; and this is applied to all cases, although in the vast majority of 
cases there will be no duty payable. It is surely inconsistent to make 
the Queen express to Parliament her anxious desire that titles to estates 
should be simplified, whilst the Government, for fiscal purposes, introduce 
new obstacles in the way of titles in the very measure for simplifying 
them, and refuse, on the part of the Crown, to submit to a measure for 
the protection of purchasers against Crown debts, which they do not 
oppose on the part of any other creditors. It is to be lamented that 
sounder views are not entertained on this subject. 
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LETTEE XIX. 

* 

I now write to you upon one of the most important 
subjects on which I have promised you any information. 
It has been in some measure anticipated in my 3d 
Letter. 

Before making your will, there are many questions 
which you should ask yourself — Is it probable that I 
shall be much in debt at my decease ? Are there charges 
on my estate which must be provided for on my death ? 
What is the nature of my property ? Is any part of it 
already settled, or agreed to be settled, on my family ? 
Have I charged portions on any part of it for my 
children ? What advancements have I already made for 
them ? Is my wife dowable of any part of it ? Am I 
only tenant in tail of any part of my estate ? in which 
case it would be necessary to bar the entail to give effect 
to your will, even if the property be leasehold for lives, 
in which you cannot, properly speaking, be tenant in 
tail, but only a tenant in the nature of a tenant in tail. 
I have explained the nature of an estate tail in my 11th 
Letter. These are questions which you should resolve 
before you give instructions for your will If any part 
of your family estate is leasehold for years, you should 
direct it to go along with the estate with which it is 
held. This lawyers can easily effect to the utmost limit 
which the law allows. They can, in like manner, direct 
pictures, sculpture, and other personal effects, to go as 
heir-looms. If your children are entitled to portions, 
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you should declare whether you intend what you give 
them by your will to be in addition to their portions, or 
in satisfaction of them. I have already advised you, if 
you make any provision for your wife, to state whether, 
you mean it to be in lieu of dower. 

If you have given your children legacies by your will, 
and afterwards advance portions with them on their 
marriage, you should declare by a codicil whether they 
are still to be entitled to the legacies. 

If you have advanced them in your lifetime, and then, 
make any provision for them by your will, you should 
declare whether you mean it to be in addition to the 
advances. So if you have given a legacy by your will, 
and you afterwards give another to the same person by. 
a codicil, you should declare whether or not you mean 
him to have both. 

In giving instructions, where you wish your estate to 
remain in your family, state to your solicitor, whether 
you mean your sons' daughters to be preferred to your 
own or not, and whether your sons' daughters are to be 
preferred to your daughters' sons, and so on ; and also 
state what powers you wish them to have — as to lease, 
jointure, grant portions for younger children, sell and 
exchange ; and if you do not intend them to exercise the 
powers given to tenants for life generally by the Legis- 
lature (which I have referred to in my 17th and 18th 
Letters), state so distinctly. 

Never in your will say generally that your debts shall 
be paid, but declare out of what fund they are to be 
paid ; nor leave it in doubt, if it should become neces- 
sary to sell your property to pa^ them, by whom the 
sale is to be made. The Legislature has saved you from 
the danger of " sinning in your grave," by not provid- 
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ing for the payment of your debts ; for * now all your 
property, both freehold and copyhold, which you shall 
not by your will charge with or devise subject to your 
debts, and of course all your personal estate, will be 
liable at your death to all your debts — by simple con- 
tract as well as by specialty. 

^ I am somewhat unwilling to give you any instructions 
for making your will, without the assistance of your 
professional adviser ; and I would particularly warn you 
against the use of printed forms, which have misled 
many men. They are as dangerous as the country 
schoolmaster or the vestry clerk. It is quite shocking 
to reflect upon the litigation which has been occasioned 
by men making their own wills, or employing incom- 
petent persons to do so. To save a few guineas in their 
lifetime, men leave behind them a will which it may cost 
hundreds of pounds to have expounded by the Courts 
before the various claimants will desist from litigation. 
Looking at this as a simple money transaction, lawyers 
might well be in despair if every man's will were pre- 
pared by a competent person. To put off making your 
will, until the hand of death is upon you, evinces either 
cowardice or a shameful neglect of your temporal con- 
cerns. Lest, however, such a moment should arrive, I 
must arm you in some measure against it 

If you wish to tie up your property in your family 
you really must not make your own will It were better 
to die without a will, than to make one which will only 
waste your estate in litigation to discover its meaning. 
The words " children," " issue," " heirs of the body/' or 
"heirs," sometimes operate to give the- parent the entire 
disposition of the estate, although the testator did not 

*3 & 4 Will, and Mary, c. 14 ; 11 Geo. IV., and 1 Win. IV., c 47 ; 
9&4 Will IV., e. 104. 
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mean any such thing. They are seldom used by a man 
who makes his own will without leading to a lawsuit. 
And now an operation has been given to like words by 
the new statute, which I could not explain to you with- 
out you possessed more knowledge of law than I give 
you credit for * It were useless for me to attempt to 
show you how to make a strict settlement of your pro- 
perty, and therefore I will not try. I could, without 
difficulty, run over the names of many judges and 
lawyers of note, whose wills made by themselves have 
been set aside, or construed so as to defeat every in- 
tention which they ever had. It is not even a profound 
knowledge of law which will capacitate a man to make 
his own will unless he has been in the habit of making 
the wills of others. Besides, notwithstanding that fees 
are purely honorary, yet it is almost proverbial that a 
lawyer never does anything well for which he is not fee'd. 
Lord Mansfield told a story of himself, that feeling this 
influence, he once, when about to attend to some pro- 
fessional business of his own, took several guineas out of 
his purse, and put them into his waistcoat pocket, as a 
fee for his labour. 

Always avoid, and particularly when you make your 
own will, conditional gifts and devises over in particular 
events. It is the folly of most testators to contemplate a 
great many events for which they too often inadequately 
provide. You give me a horse, " and if I die," you give 
it to my son. Here a question at once arises, when the 
death is to happen — Generally ? In your lifetime, or in 
my son's ? Pray avoid this ; and if you must give a thing 
over, after you have given the entire interest to one, state 
precisely in what event, and if depending upon the death 
of the first legatee, whether you mean a death in your 

* 7 Will. IV., and I VSsX. *.«*&. 
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lifetime, or in the lifetime of the legatee over : And I 
must tell you, that where you have given the absolute 
interest, you ought not to make any gift over which will 
not take effect in a life, or lives, who shall be in existence 
at your death. The rule goes somewhat farther, but I 
would not advise you, without advice, to go beyond the 
line which I have marked out ; and, indeed, without ad- 
vice you will be more bold than wise to go even so far. 

Where a man has a large family to provide for, it is 
often advisable to direct all his property to be turned into 
money, out of which he may order his debts and legacies 
to be first paid, and the residue to be laid out at interest 
in the names of trustees, for the benefit of his family. 

Sometimes a man making his own will omits to name 
executors, which causes much trouble and considerable 
expense after his death. 

As regards the will itself, the all-important point is to 
comply with the new statutes in the mode of executing 
it * Formerly there was a wide distinction between 
real and personal estate, for a devise of the former 
required three witnesses, while to a bequest of the latter 
no witness was required. Now, whatever is the nature 
of the property, two witnesses are required to every will 
or codicil. Every testamentary instrument is in this 
respect placed on the same footing. The first alteration 
of the law made hundreds of wills void ; they were, 
when attempted to be proved, carried away in basket- 
fids as valueless, simply because the testator's name was 
directed to be signed at the foot or end of the will, and 
upon this slight foundation it was decided, that if there 
was somewhat more room than enough for the signature 
between the end of the will and the actual signature, 
the will was void, so that at last it rather required a car- 

# 7 Will. IV., and 1 Vict., c2ft •, 15 Vict., c. 24. 
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penter to measure the distance in each case than a judge 
to decide upon the application of the Act 

This great reproach to the law has been removed by 
an Act for which I am responsible, and it would be 
difficult now for a man to place his signature so as to 
render his will void, for it will be valid if the signature 
be so placed at or after, or following or under, or beside 
or opposite to the end of the will, that it shall be 
apparent on the face of the will that the testator 
intended to give effect by such his signature to the 
writing signed as his wilL And it will not be affected 
by any of the trifling circumstances which are enu- 
merated, upon which men's wills had been set aside, 
and the enumeration of these circumstances is not to 
restrict the generality of the enactment ; which clause 
has been overlooked by a learned person, who laments 
in print that the circumstances should have been enume- 
rated, lest any may have been omitted. The Act has 
put an end to all difficulty. 

But although the signature is properly placed, yet any 
disposition or direction which is underneath, or which 
follows the signature, will be inoperative, nor of course 
will the signature render valid any disposition or direc- 
tion inserted after the signature shall be made. 

But not to trouble you with nice distinctions, I advise 
you to make your will in the following manner : — Take 
care that if written on several separate sheets of paper, 
they are all fastened together, and that the pages are 
numbered Sign your name at the bottom of each sheet, 
and state at the end of your will of how many pages 
your will consists. It has been suggested by a learned 
writer that where the testator is in extremis it seems 
advisable that the first or only signature should be at 
the end, for it has sometimes happened tk&*»\fcs&&sst 
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who has begun to sign the several sheets, has expired ot 
become insensible before he had reached the last. If 
there are any erasures or interlineations put your initials 
in the margin opposite to them, merely to identify them, 
and notice them in, the attestation. The attestation 
should be already written at the end of the will, and 
may be in this form :— 

" Signed by the above-named testator, in the presence 
of us present at the same time, who have hereunto signed 
our names as witnesses thereto, in the presence of the 
said testator, and in the presence of each other [the 
words interlined in the 4th line of the 3d page having 
been first added, and the erasures in the 7th and 8th 
lines in page 6 having been first made/'*] 

The two persons intended to be the witnesses should 
be called in, and told that you desire them to witness 
your will, and then yon should sign your name in their 
presence, and desire them each to look at the signature. 
Your signature should follow your will, but should pre- 
cede the signatures of the witnesses, for if you were to 
sign after they had signed, your will would be void. 
When, therefore, you have signed, they should sign their 
names and residences at the foot of the attestation. You 
will observe, that according to the attestation, neither of 
the witnesses, although he has signed the attestation, 
should leave the room until the other witness has signed 
also. Eemember that they must both sign in your pre- 
sence, and therefore you should not allow them to go 
into another room to sign, or even into any recess, or 
any other part of the same room where it is possible 
that you might not be able to see them sign. If, there- 
fore, you do not choose them to sign after you at the 

* Where this addition is necessary, it should of course refer to the 
proper pages; the above is an example. 
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same table or desk, have a table placed close to you 
before they come into the room, so as to create no con- 
fusion, at which they can and ought to sign before leav- 
ing the room. If you were to send your servant, who 
happened to be one of your intended witnesses, out of 
the room, even for a table, he would probably leave the 
room before you sign. If after your death a question 
were to arise upon the fact of your having signed in the 
presence of both of the witnesses present at the same 
time, the man would of course admit that he left the room 
before you did sign, and then imagine what reliance would 
be placed upon that fact in cross-examination, and in the 
address to the jury. The precaution which I recom- 
mend would prevent this difficulty from arising. 

Even if you are ill and confined to your bed, you 
should have a table ready at your bedside at which the 
witnesses should sign after you, and you should not turn 
your back upon them whilst they are signing. These 
simple precautions will render it impossible to impeach 
your will for want of its due execution. 

The actual law is, that no will shall be valid " unless 
it shall be in writing, and signed at the foot or end 
thereof by the testator, or by some other person in his 
presence, and by his direction; and such signature shall 
be made or acknowledged by the testator in the presence 
of two or more witnesses present at the same time, and 
such witnesses shall attest and shall subscribe the will 
in the presence of the testator ; but no form of attesta- 
tion shall be necessary." And the words, " at the foot 
or end," have been explained and extended by a later 
Act in the manner to which I have already referred, so 
as to render valid any common mode of signing a wilL 

You will observe, therefore, that if you cannot sign 
your name yourself, some other person ma.^ da ^>l<s* 
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you in your presence, and by your direction ; but this 
should be noticed in the attestation. It will be no 
objection that the person signing for you is also one of 
the attesting witnesses. It has been decided, that where 
a person signed for the testator, but in his own name, 
stating it to be for the testator, and by his direction, the 
signature was a good one. You might, if you could not 
write, or did not choose to do so, sign by your x or 
mark, and so may the witnesses, if they cannot write ; 
but to sign by a mark when you can write would be an 
act of folly, and if you can avoid it, do not have marks- 
men for witnesses. Although one of the witnesses is 
unable to write, yet the other cannot sign for him ; but 
in such a case the other witness may guide the hand of 
the witness unable to write, so as to' enable him to write 
his name. It would, however, be more advisable to let 
a marksman affix his mark. 

A husband cannot sign for his wife even where they are 
the two witnesses. A witness cannot, by going over his 
signature with a dry pen, give effect to it as a new sig- 
nTure ; nor can he, by aiding a further description^ 
his place of residence mentioned in his original signa- 
ture, give a new effect to that signature. You should 
attend to this if you have occasion to re-execute your 
will, and should require the witnesses to re-write their 
names as witnesses to the re-execution. I will presently 
explain to you the object of a re-execution of your will. 
I have shown to you that there must be two witnesses 
to your will ; but you may have more if you please, 
although I advise you to be content with two. 

But although a witness cannot give effect to his sig- 
nature by recognition, yet you will have observed that 
you, the maker of the will, may if you please sign your 
name in the absence of the witnesses, provided you 
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acknowledge your signature, not merely the will, in 
their presence. But the witnesses should see that the 
will is signed by you. Pray attend to this : if you do 
not sign in their presence, point out your signature care- 
fully to them, although you need not tell them that it is 
your will, but it is better to do so. If you were to fold 
your will so as to conceal all its contents and the attes- 
tation clause, and the witnesses were not to see you sign 
nor see your signature, the will would be void although 
it appeared on the face of it to be duly signed, and you 
acknowledged the paper to be your will before the wit- 
nesses. I failed in my attempt to place the law in this 
respect on a better footing. 

But even gestures by a testator, intimating that he 
has signed the will, and wishes .the witnesses to attest 
it, have been held sufficient where they saw the signa- 
ture. A will, however, will not be set aside simply 
upon the infirm or confused recollection of witnesses. 
Their want of recollection where the will, on the face of 
it, is properly executed, will not have much weight At 
a distance of time, persons not accustomed to witness the 
execution of instruments, forget nearly all that passed ; 
therefore defective memory alone in witnesses cannot be 
allowed to overturn a wilL The Court must first be 
satisfied that the will was not duly executed, and where 
the negative is not established, the affirmative must be 
held to be proved. Where a will was properly signed on 
the face of it, and two servants attested it, and the 
testatrix was writing when the first of them went into 
the room, although neither of them knew it was a will, 
or saw the testatrix sign, and she did not acknowledge 
her signature, yet as the paper was open, and they 
might have seen it, the will was established. If the 
witnesses disagree, and the one against the toLL ^ &sr 
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credited, the evidence of the other, with corroborating 
circumstances, would support the wilL If you follow 
the plain directions which I have given you, no such 
question could arise. 

I have advised you to keep both of the witnesses 
present until they have both signed the attestation. 
This is not required by the statute, and after some 
doubt, it appears to be settled that it is not necessary, 
although I think it highly expedient, for it will impress 
the matter more upon their minds ; but do not fall into 
an error on this head. You must sign or acknowledge 
your signature in the presence of the two witnesses 
present at the same time, according to the very words 
of the statute. 

I have furnished you with a formal attestation, which 
will save both delay and expense in the proof of your 
will after your death ; but although the statute requires 
the witnesses to attest and subscribe the will, yet it 
declares that no form of attestation shall be necessary, 
so that no attestation clause whatever is required. If 
the witnesses sign as such, that is sufficient. The word 
" witnesses," for example, prefixed to their names at the 
end of the will, would be a compliance with the law. 
It is very easy to go wrong. A testator signed his will 
in the presence of a person who subscribed as a witness. 
The next day the testator and two witnesses were pre- 
sent — the witness who had signed the day before, and a 
new witness. The testator and the former witness ac- 
knowledged their signatures, and the new witness sub- 
scribed in their presence, so that the will was attested 
by two witnesses, but it was held a void will, for the first 
witness witnessed the testator's signature, and the second 
witness only the acknowledgment ; and a witness can- 
not acknowledge his signature, but must subscribe. 



COMPETENT WITNESSES. ATTESTATION. 173 

The Act protects you against the incompetency of the 
witnesses to prove the execution of your will ; so that 
although they may have been guilty of crimes, for 
example, which would formerly have excluded their 
evidence in common cases, yet that would not render 
your will invalid.* You would not, of course, if you 
were aware of it, allow persons of bad character to wit- 
ness your will. Creditors or executors may prove the 
execution of a will to which they are attesting witnesses; 
but no person to whom you give a legacy, or to whose 
wife or husband you give one, should be a witness to 
your will ; for although the testimony of such a witness 
would be good, the legacy to him or her, or to his or 
her wife or husband, would be void. 

I have advised you not to lose sight of the witnesses 
until they have signed the attestation : on no account 
allow them to take the will out of the room where you 
sign, it, or even to sign it in any part of the room where 
you cannot see them. The decisions on this head reflect 
no credit on the law of England. It is, however, suffi- 
cient if the witnesses sign where you might see them ; 
it is not necessary to prove that you actually did see 
them. I have endeavoured, more than once, but in vain, 
to prevail upon Parliament to improve the law upon this 
subject Even in the case of a blind man, he is treated 
as if he could see, for the witnesses must sign where, if 
he enjoyed the organs of sight, he could see them ! 
. In one case, where a lady went to her attorney's office 
to execute her will, but executed it in her carriage in the 
presence of the witnesses, who then returned into the 
office to attest it, the validity of the will was established, 
because the carriage was accidentally put back to the 
window of the office, through which, it was sworn by a 

• See further, 6 & 7 Vict, c. 85 ; UfcUS Yves*..,*/*** 
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person in the carriage, the lady might see what passed — 
that is, the witnesses signing the attestation. In another 
case of this nature, there was an unseemly contest between 
the Court of Chancery and the juries who had to try the 
validity of a will of a noble Duke, which depended upon 
the question whether the testator could see the witnesses 
who signed in an adjoining room. Two juries found in 
favour of the will, and yet the court directed a third 
trial 

If you add a codicil to your will, you should call it a 
codicil, and should execute it, and have it attested, just 
as if it were an original will Bemember that you can- 
not give a single additional legacy without once more 
going through these ceremonies. 

Do not make your will at intervals. If you do you 
must execute what you have written every time you 
leave off, and it must be attested just as if it were a full 
disposition, if you mean to give effect to it, although 
you should die before you finish your will. If you were 
to write two testamentary instruments on the same sheet 
of paper, and sign them both, and the witnesses were 
actually witnesses to the signature to both, yet if they 
signed an attestation at the end of the first instrument, 
that would not render the second operative. 

If you obliterate, interline, or make any other altera- 
tion in your will after it is executed, you must sign your 
name, and the witnesses subscribe theirs "in the margin, 
or on some other part of the will opposite or near to 
such alteration, or at the foot or end of, or opposite to a 
memorandum, referring to such alteration, and written 
at the end or some other part of the will." If you 
neglect this direction, the alteration will not have any 
effect, except so far as the words or effect of the will 
before such alteration shall not be apparent ; for if the 
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obliteration is effectual, of course the disposition in the 
will as it originally stood cannot be made out ; and 
where the intention is simply to revoke, and not to sub- 
stitute another legacy for that given by the will, no 
evidence can be admitted to show what the words really 
were ; but expert persons may be employed, and magnify- 
ing glasses may be used in order to make out the worda 

The initials of the testator and of the former wit- 
nesses have been deemed sufficient to give effect to 
such interlineations. I recommend you to have all the 
names written at length; it would be still better to 
re-execute the will, and have it regularly re-attested, 
noticing the interlineations. 

Generally speaking, any alteration should be made by 
a regular codicil, and not by obliteration or interlinea- 
tion. If there are any interlineations in your will 
unattested, it will be presumed that they were made 
after the execution of your will, and they consequently 
will be inoperative, although parol evidence may be 
received to show that they were made before the will 
was executed. 

A codicil duly executed will make the will speak as of 
the date of the codicil, unless a contrary intention appears: 
So a will or a codicil not duly executed may be rendered 
valid by a later codicil duly executed, and referring 
clearly to it, or in such a manner as to show the inten- 
tion ; therefore, if you were to begin your codicil, " This 
is a codicil to my last will/' and there was only one will, 
those words would set up the will although not duly 
executed.* But if you had several wills and codicils in 
your possession, and some were duly executed and some 
were not, and by a codicil duly executed you were 

* This point has since the last edition been so decided upon appeal, 
after an elaborate judgment, by the Privy Council. 
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expressly to confirm all your wills and codicils, this 
codicil would only confirm those which were duly exe- 
cuted ; for they by themselves would satisfy the strict 
meaning of the words. This was decided in a contest 
for large legacies under dispositions by the late Marquess 
of Hertford. No doubt a harsh construction ; but with- 
out perplexing you with other instances of a strict con- 
struction on this head, this may serve to point out to 
you how careful you should be in referring distinctly to 
any unexecuted testamentary papers which you desire to 
render valid. 

Although by a codicil, duly executed, you may set up 
a prior will, not duly executed, yet you cannot by a will, 
though duly executed, give validity to any future codicil 
you may make not duly executed. 

I may observe to you, that if you have a power to dis- 
pose of any property by your will, which means a right to 
give it to another, although the property itself does not 
belong to you, and the will is required to be executed by 
you in a particular manner, or in the presence of a par- 
ticular number of witnesses, or nothing is said on the 
subject, you must execute your will in exercise of the 
power precisely in the same mode as if you were dis- 
posing of your own property, and it is not necessary to 
observe the mode of execution required by the power 
itself. 

I shall wind up this long letter by informing you that 
your wife cannot make a will unless of property settled 
to her separate use, or which she has power to dispose 
of by will, or of personal property with your consent, nor 
can any of your children make a will, as they are all 
under the age of twenty-one years ; although until the 
late Act, an infant might have disposed by will of his 
personal estate. 
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LETTER XX. 

I must now inform you how you may revoke your 
will, or revive it after you have revoked it; and my 
observations will apply to codicils as well as to wills. 

Your will, then, may be revoked by another will or 
codicil executed in the manner I have already pointed 
out, or by some writing declaring an intention to revoke 
it, and which must be executed in like manner ; or by 
the burning, tearing, or otherwise destroying the same, 
by yourself, or by some person in your presence and by 
your direction, with the intention of revoking the same. 
As there must be an intention to revoke, if a testator, 
whilst of unsound mind, were to destroy his will, pro- 
bate would be granted of the draft of the will ; and 
destruction of the will by accident or mistake, if clearly 
proved, would not defeat the gifts, if the contents of the 
will could be shown. A man's will duly executed was 
found at his death with the signature of his name erased, 
but with another like signature just below where the 
original signature stood, and no explanation could be 
furnished, but the will was supported, as it was con- 
sidered that the erasure was not made by the testator 
with an intention to revoke his wilL You must be con- 
tent with these instances. 

But then you may revoke your will by burning, tear- 
ing, or otherwise destroying it, which enactment excludes 
the mode which was sanctioned by the former law, of 
cancellation, or striking the will through <<k\&> *» ^^\ 

ML 
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therefore crossing out your name or the names of the 
witnesses is not a revocation. 

But burning, tearing out, or cutting out your name 
from the will would be a revocation, for your will could 
not operate without your signature. The whole will 
would be destroyed by the removal of your signature. A 
will written in pencil would be destroyed by removing 
the words by india-rubber; even obliteration may 
amount to a revocation, as where the testator obliterates 
his name so that it cannot be made out, or if he erases 
it in like manner with an intention to revoke. If, how- 
ever, you intend to revoke your will, the safer way is 
wholly to destroy it. And if you have executed two 
parts or copies of your will, take care and destroy both, 
although the destruction of one part may, under some 
circumstances, operate as the destruction of both. If 
you throw your will on the fire with an intention to 
revoke it, you should see that no one takes it off before 
it is burned, for unless it is at least partially burned, 
there will be no revocation. If you partially tear your 
will but repent before you destroy it, do not leave it in 
that state but republish it The validity of it if left in 
a torn state at your death would depend upon your in- 
tention ; that is, whether you meant by the act of tear- 
ing, without more, to revoke the will A very little 
trouble will prevent any such question from arising. 

There is still another act which will operate as a revo- 
cation of your will — your marriage after the execution 
of it, with an exception which would only perplex you ; 
and the same law applies to your wife, for marriage of 
either sex operates as an immediate and total revocation, 
of a prior will This ought to be universally known ; it 
is no improvement of the old law. When a man marries, 
he should immediately make a new will to meet the 
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obligations which he has imposed upon himself If he 
really mean his old will to stand, he must at once re- 
execute it or declare his intention by a codicil, and, I 
must always repeat, duly executed. 

But no presumption of an intention on the ground 
of alteration of circumstances is allowed to revoke a wilL 

The Civilians carried the doctrine of presumption so 
far as to hold every will void in which the heir was not 
noticed, on the presumption that his father must have 
forgotten him. From this, as Blackstone reasonably 
conjectures, has arisen that groundless vulgar error of 
the necessity of giving the heir a shilling, or some other 
nominal sum, to show that he was in the testator's re- 
membrance The practice is to be deprecated, as it 
wounds unnecessarily the feelings of a disinherited child. 
This you may say does not always happen. An as- 
sembled family, as the legacy to each was read aloud, 
sobbed and wished that the father had lived to enjoy his 
own fortune. At last came the bequest to his heir — " I 
give my eldest son Tom a shilling to buy him a rope 
to hang himself with." " God grant/' says Tom, sobbing 
like the rest, " that my poor father had lived to enjoy it 
himself!" 

There are now only four modes by which a will can 
be revoked. 1. By another inconsistent will or writing 
executed in the same manner as the original will. 2. 
By burning, or other act of the same nature. 3. By the 
disposition of the property by the testator in his life- 
time ; for of course that leaves nothing for the will to 
operate upon. 4 By marriage. By the 2d and 4th 
modes, the revocation, as I have already intimated, will 
be complete. By the 1st and 3d, consistently with the 
new disposition, the revocation may be partial only. 
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You may wish to revive your will after you have re- 
voked it; this can only be accomplished by the re-execu- 
tion of it, or by a codicil duly executed, and showing an 
intention to revive it. And therefore you should ex- 
pressly declare that you intend to revive your will, and 
that it shall remain in full force in like manner as if it 
had not been revoked. 

There is a provision as to revivals of revoked wills, 
which may puzzle you at first sight. " When any will 
or codicil which shall be partly revoked, and afterwards 
wholly revoked, shall be revived, such revival shall not 
extend to so much thereof as shall have been revoked 
before the revocation of the whole thereof, unless an 
intention to the contrary shall be shown" 

Let me explain this to you. Your will is made, and 
then by a codicil you revoke one of the legacies given by 
the will You then make a second codicil, by which 
you wholly revoke the will ; lastly, by a re-execution of 
the will, or by a codicil duly executed, you revive your 
will, without noticing your first codicil revoking the 
legacy : the consequence would be that the legacy would 
stand revoked, and would not be revived, although the 
rest of the will would be. If, therefore, in such a case 
you desire the gift to the legatee to revive also, you 
should expressly declare such to be your intention, and 
then every part of your will would be revived. Bear in 
mind, that these observations are confined to wills which 
have been already revoked ; for where the will has not 
been revoked, a codicil duly executed would operate to 
give effect, if necessary, to the prior will as of the date 
of the execution of the codicil, unless a contrary inten- 
tion appeared. There is one point of importance to 
which the attention of every man should be drawn. A 
will or codicil " which shall be in any manner'revoked" 
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cannot be revived otherwise than by the re-execution 
thereof, or by a codicil duly executed, and " showing an 
intention to revive the same." Now marriage will 
operate as a revocation of a will, and that, I suppose, 
will be held to be within this clause Well, a man 
marries after he has made his will, but is wholly uncon- 
scious that his marriage has revoked his will ; he sub- 
sequently to his marriage makes a codicil giving a legacy ; 
yet unless that codicil show an intention to revive the 
will, it will remain inoperative. 

No conveyance or other act by you subsequently to 
the execution of your will, in reference to any property 
comprised in it, except such an act as will revoke your 
Will, will prevent the operation of your will with respect 
to such estate or interest in the property in question, as 
you shall have power to dispose of by will at your death. 
I must explain this to you : By your will you have given 
your estate in Sussex to one of your sons ; now, if you 
were, after your will, to convey that estate to another of 
your sons for his life, the estate would still, but subject 
to this life estate, go under your will to the son to whom 
you devised it, without its being necessary for you to re- 
execute your will 

Your will, I must tell you, will be construed with 
reference to the real and personal estate comprised in 
it [that is, with reference to any gift in it of real or 
personal estate], to speak and take effect as if it had 
been executed immediately before your death, unless a 
contrary intention appear by your wilL And, finally, 
every will re-executed, or republished,* or revived by 

• This word may require explanation. Formerly a will of real estate 
was required to be published ; when new force was given to it — by re- 
execution, for example, it was republished. But publication had no pre* 
cise meaning, and the necessity of it was taken away by the late Act. 
As, therefore, there is no longer a pubtic&&oii, \5aee* w&.> ^t«^*s&* 
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any act will, for the purposes of the Act of Parliament, 
be deemed to have been made at the time at which the 
same shall be so re-executed, republished, or revived. 
All these are excellent provisions, and calculated to carry 
your testamentary intentions into effect. 

speaking, be no republication, and the framers of the Act supposed that 
the latter word would no longer be used ; but so inveterate is habit, that 
the expression has found its way into the Act itself. 
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LETTER XXL 

This is my last letter on the subject of Wills. I have 
already pointed out to you how your will should be 
executed, and how it may be revoked, and how revived 
after revocation. I proceed now to point out to you the 
operation which, by statute law, various dispositions in 
your Will will have. There are enactments as to the 
effect of devises to trustees, to which I do not think it 
necessary to call your attention. 

1. You may dispose by will of all your real and per- 
sonal estate to which you may be entitled at the time 
of your death — property of every description, including 
copyhold and customary lands, although you may not 
have been admitted to them, or have not surrendered 
them to your will And very general descriptions will 
pass copyholds and leaseholds, as well as freeholds. A 
general devise or bequest, too, will pass any real or per- 
sonal estate which you have power to appoint in any 
manner you think proper ; that is, to whom you think 
proper, and therefore a power to appoint to your 
children would not fall within this description. In both 
cases, however, as to copyholds and leaseholds, and as 
to property over which you have a general power, the 
property will not pass if a contrary intention appear by 
your will. You will observe, that if you devise all your 
real property generally, any subsequently-acquired real 
estate will pass by it without the necessity of any re- 
execution. If you intend to confine the operation of 
your gift, you should express that intention 
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You may devise and bequeath any of your expectan- 
cies, and if they drop in in your lifetime they will pass 
by your will. Whatever, therefore, you may expect as 
heir-at-law, or next of kin, or devisee, or legatee of any 
living person, will pass by your will, if you bequeath 
it, and live to be entitled to it ; and as to one interest 
as I will presently point out to you, although you do 
not survive the testator. Although you have no real 
estate when you make your will, yet if you give all your 
real estate by it, any estate which you subsequently 
acquire by purchase or otherwise will pass by it without 
the necessity of a re-execution. In trusting to your 
will passing, without your re-executing it, any subse- 
quently acquired property, be careful that the words are 
sufficient to pass it : for where an estate was devised 
by its name, " All my Quendon Hall estates in Essex/' 
after-acquired property, although the testatrix had con- 
tracted to buy part of it before the will, and most of it 
consisted of small additions to the principal estate, was 
held not to pass, for the Court could not think that the 
testatrix intended to include it. 

Do not, where it is not necessary, give any personal 
chattel specifically. This you cannot avoid, if you wish 
to give a particular watch, for example ; but if you 
should sell or give it away, of course your bequestl>e- 
comes inoperative, and no other watch that you may 
acquire can supply its place. In bequeathing your 
stock, give it generally, as all your funded property, or 
all your three per cents, or the like, and not the funds 
or three per cents which you have now in your name. 
It seems that if, having a brown horse, you were to be- 
queath it, and then to sell it and buy another brown 
horse, the latter would not pass. 
If you devise an estate and afterwards sell it, the 
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devise, as I have stated to you in my 3rd Letter, will be- 
come revoked : should you re-purchase the same estate, I 
recommend you not to trust to your former gift, but to 
re-execute your will, or rather to execute a codicil, and 
confirm the gift in your will. I can give you an in- 
stance which will convince you how dangerous it is to 
deal with the property given by your will, without 
ascertaining what effect the disposition will have on the 
previous gift. Under a settlement on a marriage, the 
husband, in the event which happened of a failure of 
issue of the marriage, had a power to appoint the pro- 
perty to whom he pleased ; and there was the usual 
power of sale in the settlement with the consent of the 
husband and wife (the nature of which power I have 
explained to you in my 18th Letter). The husband, 
by his will, appointed his interest in the estate to 
trustees to be sold, and gave the produce to persons 
named in his wilL The estate itself was afterwards sold 
under the power in the settlement, and was conveyed to 
the purchaser, and then the husband died, and it was 
held that the gift in the will was void, and could not 
affect either the purchase-money of the settled estate, or 
the new estate to be purchased with it. 

If formerly you gave any part of your real estate by 
your will which lapsed, as it is termed, that is, failed, by 
the death of the devisee in your lifetime, or the gift was 
for an illegal object, the devise failed altogether, and the 
property would go to your heir-at-law, although there 
was a residuary devise in your will, or, in other words, 
a devise of all the residue of your real estate to a person 
who survived you. As to personal estate, the law was 
always otherwise, and lapsed legacies fell into the resi- 
due as they still do. And now, by the new law,* 

• 7 Will. IV., and 1 Vict, c. 26. 
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residuary devises of real estate are placed on the same 
footing as residuary bequests of personal estate ; there- 
fore the residuary gift of the real estate would carry to 
the residuary devisee an estate which lapsed by the 
death, in the lifetime of the testator, of the person to 
whom it was devised. So where a gift is to a charity of 
an estate, which is void, the estate will go to the resi- 
duary devisee. But this will not be so, if a contrary 
intention should appear by the will. It is not necessary 
for the residuary devisee to show that the testator in- 
tended, in the given event, that the estate should 
pass as part of the residue ; but it is necessary for 
the heir-at-law, resisting the claim of the residuary 
devisee, to show, that by the declaration of the testator 
in the will, or from the frame of the devise, such was 
not his intention. It is seldom that any testator has 
any such intention. In making your will, if you do not 
intend your residuary devise to have this operation, 
state so distinctly. If you do intend it, then see that 
your residuary devise is open to no cavil, but will pass all 
the residuary estates of which you can dispose at your 
death. 



No hatred is more intense than that which arises 
in a man's family after his death, where, under his 
will, the rights of each member of it are not separate 
and strictly defined. None is more afflicting or degrad- 
ing to our common nature. We weep over the loss of 
our relative, and we quarrel over the division of his pro- 
perty. Be careful not to make an unwise or ill-con- 
sidered disposition, particularly of your residue, upon 
which the contest generally arises. As you love your 
family, pity them — throw not the apple of discord 
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amongst them. If you leave to every one separately 
what you desire each to have, and give nothing amongst 
them all which requires division, and therefore selection 
and choice, peace and good-will will continue to reign 
amongst them. 

Still further : in disposing of your residue, neither 
overrate nor underrate its value. It is a duty which 
you owe to yourself, and to those who are to succeed 
you, carefully to ascertain the value of your property. 
I know an instance of a person who succeeded to a great 
estate, simply by declining a particular legacy, in com- 
mon with the general legatees — the mere gift of the 
residue would satisfy him — he begged the testator would 
not consider him until every other claim was satisfied ! 
The residue greatly exceeded in value the aggregate 
amount of all the legacies. 

On the other hand, it has frequently happened that a 
man over-estimating the value of his property, or not 
allowing for its depreciation, has given large legacies to 
all his children but one, and has reserved his residue for 
that one. At his death it has turned out that every 
one was well provided for except the chief object of his 
bounty, his residuary legatee. You can easily avoid this 
by giving to the child whom you mean to make your 
residuary legatee, equally with the rest, what you wish 
it at all events to possess, and then you can give to this 
child the residue. If your funds should fail, every 
legatee would have to abate in proportion, which would 
be what you intend. If there should be enough to 
answer all the legacies, the child taking the legacy and 
the residue would yet not take more than you intended. 
If you really mean one child to take its chance as to 
the value of the residue, whether more or less, then of 
course my observations would not apply. 
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By the new law, an estate in fee will pass to a devisee 
without words of inheritance, just as a personal chattel 
wilL If you give a man a horse, he takes it as his 
absolute property ; and now, if you give him a house, 
he will take all your interest in it without any further 
words, unless a contrary intention appear by your wilL 
To prevent such a construction, you should still, as of 
old, give the house to the devisee, his heirs and assigns, 
where you mean him to take the fee. If you intend 
him to take it for life only, you should not give it to 
him generally, but expressly for his life ; and if you 
wish the devisee for life to have a power to cut timber, 
add, " without impeachment of waste." 

If you give a country house, carefully specify what 
closes or lands you mean to go with it. 

If you give an annuity charged on your real estate, 
you must still add words of inheritance to the gift ; for 
example, " to him, his heirs and assigns," if you intend 
the devisee to take it beyond his life. 

I must bring two more provisions of the new law 
to your notice. Formerly, if you had devised your 
estate, for example, to one and the heirs-male of his 
body, which, as I have explained to you in my 1 1 th Letter, 
would create an estate in tail-male, and the devisee had 
died in your lifetime, the devise would have lapsed or 
failed altogether, although he left male issue living at 
his death. This never could be the intention, and it is 
now happily prevented. Therefore, where a contrary 
intention does not appear by the will, a devise of aji 
estate-tail will, although the devisee die in the testator's 
lifetime, take effect as if his death had happened imme- 
diately after the testator's death, or, in other words, his 
issue, who would be inheritable under such entail, accord- 
ing* to the words, will take the estate as tenant in tail 
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The other provision is, that if you should give, by 
your will, any real or personal estate to any of your 
children or grandchildren, for any interest which will 
not determine at or before the death of such child or 
grandchild, and he or she shall die in your lifetime leav- 
ing issue, and any such issue shall be living at your 
death, the gift will not lapse, but will take effect, as if 
the death of the child or grandchild had happened imme- 
diately after your death, and therefore will form part, ac- 
cording to its quality, of the real or personal estate of 
the deceased child or grandchild. But this will not 
be so, if a contrary intention appear by the will. You 
should therefore consider whether you mean your gift 
to your children, and your children's children, to take 
effect if they die in your lifetime ; and if you do not, you 
must say so. The provision, you will observe, does not 
apply to gifts which are not to endure beyond the life 
of the legatee ; for of course in those cases there is an 
end of the gift whenever the legatee dies, whether before 
or after you. But keep in mind that the general gift in 
your will to your child, for example, will belong to him 
if you leave it unrevoked, and will pass by his will 
although he die in your lifetime, and will not belong to 
the children whose existence at your death prevented the 
legacy from lapsing. 

The Act* which abolishes the old jurisdiction, and 
establishes a new Court of Probate, with District Courts 
and a limited jurisdiction in the County Courts, provides 
not only for tKe custody of your will after your death, 
but directs that convenient depositories shall be pro- 
vided, under the control of the Court, for all such wills 
of living persons as shall be deposited therein for safe 
custody ; and that all persons may deposit their wills, 

* 20 & 21 Vict., c. 77 ; 21 & 2fc Yv& M *.%&. 
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in such depository, upon payment of such fees and under 
such regulations as the Judge of the Court shall by order 
direct. If you are likely, from time to time, to alter 
your will, I should advise you not to place it in this 
depository. If I were a devisee of a living testator, I 
should like to hear that the will was in the new deposi- 
tory. The expense and difficulty attending the getting 
a will out of this custody, would deter many men from 
capriciously altering their donations. 
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LETTER XXII. 

There are few social questions of more importance 
than that which is the subject of this Letter — the relation 
between trustees and their cestuis que trust, as they are 
termed, or the persons for whom they are trustees. 
Property could not be enjoyed in the way in which we, 
husband and wife, parents and children, succeed to it, 
unless men could be prevailed upon to assume the office 
and undertake the duty of trustees. It is a true act of 
friendship to accept an onerous trust. In the creation 
of a trust the person whose property is to be the subject 
of it, has to weigh well how far he can confide in the 
integrity of the proposed trustee — more especially where 
stock or railway shares, for example, are to be transferred 
into his name ; and to guard as well against dishonesty 
as against death, or an inability or unwillingness to con- 
tinue a trustee, more than one is generally appointed, 
with a power, in case of necessity, of appointing a new 
one. On the other hand, the proposed trustee has to 
reflect upon the liabilities which he will incur. The 
harsh rules of equity in making him answerable as for a 
breach of trust, where he has acted with perfect good 
faith, and according to the best of his judgment, although 
not strictly according to the trust, or perhaps not in 
accordance with some rule of equity of which he was 
ignorant, and upon which his trust-deed would not en- 
lighten him, are calculated to alarm him ; he may well 
hesitate, for he can hardly have lived long in society 
without meeting with some family whose pros^ifea.xsw 
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life have been destroyed by an innocent error of the 
head of the house in the execution of a trust. He will 
find, too, that unless his cestuis que trust are, after the 
creation of the trust, more reasonable than the generality 
of mankind, they will want to deal with the trust-pro- 
perty as if it belonged to them absolutely, and not 
merely as bound by the trust. Some men, although 
only tenants of life of the fund, desire to speculate with 
the trust-money or stock, just as if it were not settled ; 
and if the trustee refuse to allow this, a coolness ensues 
between the parties, which threatens to sever the friend- 
ship between them. On the other hand, if the trustee 
allow this perpetual dealing with the trust-fund, although 
it may be strictly legal, it places the fund, and conse- 
quently himself, in constant danger. The money must 
be intrusted to brokers, agents, bankers, solicitors, and 
may inconsiderately, or unavoidably, be left in their 
hands for too long a period, or may be improperly 
retained, or even wasted or misappropriated by them, 
and then would arise the question of the liability of the 
trustee. He may be a great sufferer in the execution of 
his trust, but he cannot be a gainer, for equity will not 
allow a trustee to pay himself for his trouble, or in any 
manner to derive any benefit from the funds with which 
he is intrusted. And Parliament has prohibited him 
from voting in respect of his trust-estate, and vested the 
right in the cestui que trust in actual possession, or in 
the receipt of the rents, though he may receive them 
through the hands of the trustee* Such considerations 
as these make prudent men hesitate to accept the office 
of a trustee ; yet every man of property, in his turn, re- 
quires the offices of a friend, and thus relatives and friends 

* 6 & 7 Vict., c. 18. This was quite right, but it illustrates the manner 
in which every benefit is denied to & trustee. 



PAYMENT OF TBUSTEE& 193 

are constantly in a manner forced to become trustees. 
But there is a growing disinclination to accept the office, 
and several modes of avoiding the difficulty have been 
suggested or attempted. 

One plan is, that a trustee shall be paid for his 
services, and then it is said that he cannot object to the 
liabilities which he will incur. Now this is altogether 
repugnant to our habits and feelings. The office is to be 
filled by a friend with whom we can communicate freely 
and confidentially, as with one who feels an interest in 
our family and its prospects. A paid trustee would 
stand in a different character, and the money allowed to 
him, in many instances, would find its way into the 
pockets of an agent. We should have to deal with him 
at arm's lengtL We should dread his visits, or his 
journey to town, knowing that they would be charged 
for ; every letter would form an item in a bilL If a per- 
centage on the fund were established, which would be a 
heavy tax in all cases, it would be accepted in many 
without any feeling of responsibility to perform the 
duties of the office. If a man is to be paid, it must be 
for the duty actually performed, and that would render 
it necessary to make it a matter of charge and account. 
What man of right feeling would accept the office upon 
such terms ? Undoubtedly there are men who, if pay- 
ment were the rule, would make a trade of the office, 
and, like other tradesmen, endeavour to attract custom 
to their own mill. 

To meet these objections, it was proposed by the South 
Sea Company, upon its dissolution, and also by a private 
company, to obtain powers from Parliament to enable 
them to carry on the business of trustees and executors, 
for which, of course, they were to be paid. They were 

N 
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defeated in this attempt. The trade of a Trustee ! The 
business of an Executor ! Fancy it written over a shop- 
door. If established, of course, the most rigid construc- 
tion would be put upon trusts, so as to render the com- 
pany safe, with constant references to counsel at the 
expense of the parties. Expense would be certain — 
benefits doubtfuL Property would be promptly accepted, 
but not parted with without hesitation and rigid examin- 
ation of proofs, leading to delay, and not unfrequently 
to a Chancery suit, the costs of which would undoubtedly 
fall on the claimants. Looking at the ordinary rules of 
equity in regard to the disposition of trust-funds, such 
a company could not exist without daily committing 
breaches of trust — for example, if £1000 three per cents 
of yours were to be transferred to them upon certain 
trusts, that sum would be added to their other like stock ; 
there would be no earmark ; the Bank would take no 
cognisance of the trust ; and all the like stock of the 
company would stand in their name as one fund, although 
it might be composed of sums belonging separately to 
one hundred different families. When, therefore, they 
made any sale, no one could distinguish whether it was 
yours or another man's stock. Their own accounts 
would be kept separately, but that would not affect the 
actual dealing with the funds. Again, if £1000 in money 
were paid to the company upon trust to be invested, 
although it might in due time be invested, yet in the 
mean time it would be paid into their banker's, and form 
part of their general cash, and would unavoidably be used 
for their benefit ; yet no private trustee could venture 
thus to deal with his trust-monies. But although these 
projects did not succeed, yet a private company of high 
character was formed for the purpose of executing 
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trusts and executorships, but limited* Such associa- 
tions are not only open to all the objections which I have 
pointed out, but their limited liability would deter a 
prudent man from intrusting them with his fortune. A 
private trustee is liable to the extent of all his means for 
any loss to the fund by his mismanagement, or breach 
of trust. And the examples of failures of joint-stock 
banking companies, even where the shareholders are 
liable to the full extent of their means, are too recent 
and alarming not to make men hesitate to rely upon any 
company as their trustees or executors. 

How, then, you will probably ask, can we best support 
this important relation with safety to both parties. Par- 
liament has mode fraudulent trustees answerable crimin- 
ally for their acts. As the bill was originally framed, I 
could not have agreed to it, as it appeared to me to 
expose honest trustees to new dangers ; but as it ulti- 
mately passed, I supported it willingly, and I can assure 
you that neither you nor any other trustee acting with 
common honesty need fear its provisions. But, at the 
same time, while we punish dishonest trustees, we ought 
to relieve honest trustees from such of the rules in equity 
as press too hardly upon them. Yet we have shown 
ourselves more prompt to punish than to protect trustees. 
I have attempted, without success, to relieve by legisla- 
tion trustees from some of the liabilities which impro- 
perly attach to them. A bill having that object has 
twice passed the Lords, and after a strict investigation, 
has been sent to the Commons, but there it has met 
with no favour. I had hoped that the proposed measure, 
with common precautions, might still have maintained 

* This society has now, I am told, ceased to exist ; yet there are per- 
sons desirous to occupy the ground which they have abandoned. 
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the relation of trustee and cestui que trust* without 
danger to the former, and with safety and benefit to the 
latter. 

But I shall conclude this Letter with some advice how 
to avoid the dangers to which a trusteeship or executor- 
ship may expose you. Now, first, as to the trusts which 
you have already accepted. Without alarming your 
friends for whom you are a trustee, quietly look into the 
trusts, which you can generally manage without the aid 
of a solicitor, and see that the funds are secured and in- 
vested according to the trusts, and that you are not pay-r 
ing more to a tenant for life that he is entitled to under 
the trust. This latter point is all-important, for it fre- 
quently happens that a trustee incurs a serious loss by 
paying to a tenant for life a larger income than equity 
would allow him. If, therefore, you are paying to any 
tenant for life the rent of a leasehold estate, or interest 
upon any fund yielding more than 3 per cent., ascertain 
that the leasehold ought to remain unsold, and the rent 
Jbe paid to the tenant for life ; and that the funded pro- 
perty or money otherwise secured ought to remain in its 
present investment, and the interest be paid to him. If 
the fund is a 3 per cent, stock, you may safely go on 
paying the interest to the tenant for life without inquiry ; 
for a 3 per cent stock is that which a court of equity 
always selects and approves of. 

: * To the bill for the Amendment of the Law of Property, to which I 
drew your attention in my 8th and 9th Letters, I added from my former 
bill for Relief of Trustees provisions, 1, Making payments by trustees under 
powers of attorney valid, although the parties giving them are dead • 

2, Believing executors from liability for rents and covenants in leases * 

3, Rendering them safe in the distribution of the assets ; 4, Allowing 
trustees and executors to apply to a Judge in Chancery in a summary 
way for advice ; and, 5, Shortening trust-deeds, by making them operate 
as if they contained clauses for the indemnity and reimbursement of 
trustees. ' 
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I will show you the danger to which you may be ex- 
posed in paying a large rate of interest to a tenant for 
life. An officer in the East Indies advanced i?2000 to 
the Company on one of its loans at 10 per cent., redeem- 
able at the end of ten years : he returned shortly after- 
wards to England, and ordered his interest on the i?2000 
to be paid to him in London, which he had power to do ; 
he died in a short time, having bequeathed his property 
to a trustee to convert it into money and invest it in the 
usual way, and to pay the interest to his wife for life ; 
and, after her death, to pay the principal to another lady. 
After his death, the trustee, finding the fund not pay- 
able for some years to come, although it might have 
been sold, followed the testator's example, and, leaving 
the money undisturbed, paid the 10 per cent, to the 
tenant for life. In 1813 the loan was paid off by the 
Company, and the money was invested by the trustee 
in the 3 per cents, and it so happened, by a fall in the 
funds, that with the money the trustee was enabled to 
purchase <£ ) 826 stock beyond what would have been 
obtained had the trustee, as he ought in strictness to 
have done, sold the loan at the end of a year after the 
testator's death, and then invested the money : so that, in 
consequence of his neglect, the fund was increased by 
upwards of i?800 stock. In 1820 the lady, then entitled 
to the fund, who had not before taken the trouble to 
inquire about it, filed a bill against the trustee for a 
breach of trust, and he was decreed to pay to her all 
that he had paid to the tenant for life beyond 3 per 
cent on the loan, amounting to upwards of <£1000, 
and the Court positively refused to allow him to set off 
the i?826 stock, the benefit which she obtained in con- 
sequence of the very act — viz. the delay in converting 
the fund, of which she complained, Yqxlto^^ ^sss&fc* 
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think this not very equitable, and one object of my bill 
was to prevent such an act of injustice ; but this case 
will serve to show you the danger to which, as a trustee, 
you are exposed, if you do not convert property in due 
time. 

Do not lay out your trust-money on mortgage, unless 
you have power to do so ; for if you do, and there should 
be a km, you might be made responsible. The usual 
mode of authorising a loan on mortgage is to empower 
the investment of it " on real securities." Such a direc- 
tion would not, I think, authorise an investment in 
railway debentures, for they must depend on the success 
of the railway, and they are not within the meaning of 
the clause, which was formed long before any railway 
was in existence. Trustees have recently been charged 
with a very large amount of loss for selling without 
sufficient authority 3 per cents, and investing the pro- 
duce in Great Western shares, with a view to increase 
the income. You must not rely upon the direction or 
acquiescence of a married woman, in making or varying 
an investment not authorised by the trust, nor should 
you ever yield to importunity. As far back as the 
beginning of Edward IV.'s reign, an estate was vested 
in a trustee for a married woman, and she and her 
husband sold the estate and she received the money, and 
upon the request of both, the trustee conveyed the estate 
to the purchaser. She survived her husband, and filed 
a bill against her trustee ; and the case, for its import- 
ance, was heard by the Chancellor, and the Judges of 
both benches in the Exchequer Chamber, and was decided 
in her favour. The Chancellor then asked her counsel 
what relief he prayed, and intimated that she might pro- 
ceed against the purchaser ; but he demanded that the 
trustee should be committed to prison until he had 
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satisfied them for the land ! This example has been too 
frequently followed down to the present day. 

By an act* which perhaps ought not to have been passed, 
trustees who are authorised or directed to lend money at 
interest on real securities in England, Wales, or Great 
Britain, may lend it on real securities in Ireland in the 
same manner, as if such investment had been expressly 
authorised by the trust But where a minor is interested, 
the loan is required to be under the direction of the 
English Court of Chancery. And the same consents are 
required, as would have been necessary if the invest- 
ment had been made in England, and of course the act 
does not operate where there is an express restriction 
against the investment of the money on securities in 
Ireland. Such a restriction, therefore, should be in- 
serted in every settlement where the parties desire their 
money not to be invested on Irish securities. 

Consider yourself always responsible for the receipt or 
payment of the trust-money. See, therefore, that the 
money is J)aid to the right hand, and in like manner, 
when paid off, receive it yourselt Upon advancing 
money upon mortgage, personally pay the money to the 
mortgagor, and see the deed properly executed ; when it 
is paid off, attend and receive the money at the time of 
executing the reconveyance. There is danger in execut- 
ing the deed and signing the receipt without at the same 
time receiving the money. This precaution will no 
doubt give you trouble, but it may preserve you and 
your family from litigation and heavy loss. You will be 
safe if, pending a transaction for the investment of the 
money, you pay it to regular bankers, though they should 
foil ; but never pay trust-money into your general ac- 
count, but to a separate account, as trustee ; and be 

* 4 and 5 W. IV., c. 29. 
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scrupulous in drawing upon that account for the trust 
only. You would expose yourself to liability to interest 
or profit if you used the money as your own. Even 
keeping the money with a banker at a separate account 
will not protect you if the banker should fail, and you 
ought, by the direction of the Court, to have paid over 
the money before the failure. This shows how promptly 
an order for payment of the money should be obeyed. 

Never allow the money to be received, or, if that can- 
not be avoided, to be retained by brokers, agents, or 
solicitors. If you have a co-trustee who is a solicitor, 
unless you repose confidence in him, you should, upon 
lending the money upon any security, employ a solicitor 
of your own. It is only the other day that one 
trustee sold the trust-stock and gave the money to his 
co-trustee, a solicitor, to invest upon a mortgage to be 
obtained from a client of the co-trustee's ; the latter 
fraudulently obtained a mortgage to both for the money 
from the client, and the mortgage was set aside as against 
both the trustees, so that the, honest trustee had been a 
party to an act by which the money was lost. You may 
be safe in allowing your co-trustee to receive the trust- 
money, if you join in the receipt of it only for the sake 
of conformity ; but it is dangerous to do so, and it is 
always better to have it paid into a banker's you can 
rely upon in your joint names. If you permit your co- 
trustee to receive it, you must look sharply after it, for 
you will not be absolved from seeing that it is in due 
time applied according to the trusts. Where one of 
three trustees was a solicitor, and acted in the trust as 
solicitor for himself and the other trustees, and was 
allowed to receive the purchase-money for an estate 
which they sold, and for which they all gave a receipt, 
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it was held that the solicitor received the money, not in 
that character, but in the character of trustee. 

Never attempt to sell upon the solicitation of your 
cestuis que trust, unless clearly authorised by your trust. 
In a late case where trustees were induced at such solici- 
tation to sell in the lifetime of the tenant for life which 
they were not authorised to do, they were subjected to 
proceedings at law and in equity, and the sale was set 
aside, and they had to pay many hundreds of pounds 
out of their own pockets. The learned Vice-Chancellor 
observed, that, as against the cestuis que trust, the case 
of the trustees amounted simply to this, that they had 
taken advantage of that facility which trustees so often 
exhibit in consenting at the solicitation of their cestuis 
que trust to do acts which the latter had no power to 
authorise ; notwithstanding the certainty that if there 
were the slightest irregularity in the acts so done upon 
such solicitation, the very persons who had led them 
astray would be the first to turn against them and to 
indemnify themselves at their expense — a certainty as to 
which all one could say, was, that perhaps it was desir- 
able as being the best safeguard against breaches of trust. 

In a case of real difficulty, you should be careful how 
you act under counsel's opinion, for if you are wrongly 
advised, and act accordingly, you will be responsible. 
And now, as I shall explain to you in my next and last 
Letter on this subject, you may in a summary, and com- 
paratively with former proceedings, an inexpensive mode, 
obtain the opinion of the Court of Chancery on the rights 
of the partiea Following literally the words of your 
trust will not always be safe : for instance, although 
you were empowered to lend the trust-money on real or 
personal security, and are declared not to be responsible 
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for any loss, yet it would not be safe to lend the money 
to a trader, and of course not to any one in doubtful cir- 
cumstances, to your knowledge. 

If you are directed to sell an estate, take care to sell 
it within a reasonable time, and never, without the direc- 
tion of a court of equity, be induced to make a mortgage 
of an estate which you are directed to selL 

It is desirable also that you should ascertain that the 
securities vested in you have had legal validity given to 
them as far as you can insure it Upon a marriage, a 
mother assigned an unregistered judgment to a trustee 
for her daughter for life, and the judgment had remained 
unregistered about a year and a half before it was thus 
assigned, although to give it full effect it ought to have 
been registered. The trustee naturally left the security 
as he found it, and a loss having been sustained by the 
non-registry of it, he was compelled to make it good. 
This shows the necessity of requiring, when you accept 
a trust, that all the securities vested in you shall have 
every legal validity given to them of which their nature 
admits. Of this you cannot be a judge, but you should 
impress the necessity of this step on your solicitor. 

The advice which I have given to you in your charac- 
ter of a trustee will apply equally to your conduct in the 
office of an executor. But in the latter character, you 
must be careful in your expenditure on the funeral, for 
if you are not careful, and the assets run short, you may 
have to pay the greater portion of them yourself You 
should, of course, see whether the testator has himself 
given directions in his will about the nature or expense 
of his funeral, which should be complied with as far as 
his property will justify a compliance with his wishes. 
You should be careful not to leave any money outstand- 
ing- upon personal security — note of hand or bond — for 
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although the testator himself lent it upon that security, 
and so let it remain, yet it will be your duty to enforce 
payment of it : nor can you justify neglecting to bring 
an action for a debt where there is a probability of its 
being paid. You should see that rents to which, as 
executor, you are entitled, are duly brought into your 
account : you cannot excuse yourself by allowing one of 
the cestuis que trust to act as collector. 

It is not my object to point out to you with particu- 
larity how the assets or property of the testator are to 
be disposed of, for all that I could explain to you within 
the compass of my undertaking is sufficiently known to 
you, and to all men ; and for anything beyond that, you 
must necessarily act under legal advice. But I may in- 
form you generally, upon authority, that as between the 
creditors and the executor, he must take all reasonable 
means to collect the debts due to the testator, and must 
convert all the personal estate, whether goods, terms of 
years, or perishable property, into money, so as to pay 
the testator's debts in due course of law, and after debts 
to discharge the legacies : he would be liable to creditors 
in an action for their debts for what he could have sold 
the terms and perishable chattels for. The law is the 
same as between the executor and the particular and 
residuary legatees, unless the will authorises a different 
disposal of the assets. The residuary legatee, for ex- 
ample, has a right to insist that the executor, before the 
end of the first year, ought, if possible, to convert 
all the assets into money, and pay the funeral and 
testamentary expenses, debts and legacies, and hand over 
the clear residue to the residuary legatee, or if the resi- 
due be bequeathed to one for life, to secure the capital 
in the 3 per cent, consols, for the benefit of the tenant 
for life, and those ultimately entitled ; and if from. *s^ 
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cause the assets cannot be sold so soon as to effect this 
purpose, the right of the tenant for life will commence 
from that date. 

There is one difficulty to which I must advert. When 
the debts are all paid, as far as you can ascertain by 
advertisements and inquiries, the legatees or next of kin 
will require the residue to be paid to them. You will, 
of course, be entitled to an indemnity against any -demand 
which still binds you ; for example, future rent under a 
lease to the testator. But you will be liable to any cre- 
ditor who remains unpaid, although you advertised fully, 
and he brought in no claim until after you had paid over 
the residue to the legatees or next of kin. You may have 
done all that the Court of Chancery would itself do, if a 
bill were filed to have the assets administered by the 
Court, in which case payment, with the sanction of the 
Court, to the legatees or next of kin, would free you 
from all liability to any unpaid creditors ; and yet the 
Court, if you act on your own authority, will compel you 
to pay the unpaid creditors. This, as the law stands, 
renders it necessary that you should, where there is any 
reason to suppose that there are any outstanding debts, 
either act under the direction of the Court, or require a 
satisfactory indemnity from the persons to whom you 
pay the residue. 

I have only to caution you not to pay any money to 
any person under a power of attorney from the person 
entitled to receive it from you, until you are satisfied 
that he is alive when you make the payment, which, no 
doubt, it will often be difficult if not impossible to prove. 
But if he should have died before you pay the money, 
you may be compelled to repay it : for thif, I attempted 
to find a remedy. 
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Where a pecuniary or residuary legatee is abroad, an 
executor or administrator may pay the legacy or residue, 
after deducting the duty, into the Bank, with the privity 
of the Accountant-general of the Court of Chancery, by 
whom it will be invested in the 3 per cents for the 
legatee, who may obtain it upon a summary application 
to the Court of Chancery * Or a receipt for it may be 
signed abroad, and stamped, within twenty-one days 
after it is received in this country,*! - and can then be 
acted upon by arrangement between the parties. 

* 36 Geo. III., c. 52. f 48 Geo. III., c. 149. 
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LETTER XXIII. 

I have already told yon that a legislative power has 
been given to our criminal courts to punish fraudulent 
trustees. The enactment is, u that if any person, being 
a trustee for the benefit, either wholly or partially, of 
some other person, or for any public or charitable pur- 
pose, shall, with intent to defraud, convert or appropriate 
the same, or any part thereof, to or for Ms own use or 
purposes, or shall, with intent aforesaid, otherwise dis- 
pose of or destroy such property, or any part thereof, 
he shall be guilty of a misdemeanour ; " but no prosecu- 
tion for the offence is to be commenced without the 
sanction of the Attorney-General, or, if the office be 
vacant, of the Solicitor-General* If any civil proceed- 
ing shall have been first taken against the trustee, then 
no person who shall have taken such civil proceeding 
can commence any prosecution under the Act, without 
the sanction of the court or judge before whom it has 
been laid or shall be pending. 

This provision applies only to a trustee on some ex- 
press trust created by some deed, will, or instrument in 
writing ; but it includes the heir and personal represen- 
tative of any such -trustee, and also all executors and 
administrators, liquidators under the Joint Stock Com- 
panies Act, and all assignees in bankruptcy and insol- 
vency. 

The property protected by the Act includes every 

* This seems to be the meaning of the statute, but it is obscurely 
worded, 20 & 21 Vict., c. 54. 
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description of real and personal property, goods, raw or 
other materials, money, debts, and legacies, and all deeds 
and instruments relating to the right to any property, 
or giving a right to receive any money or goods, and 
also includes not only such real and personal property 
as may have been the original subject of a trust, but 
also any real or personal property into which the same 
may have been converted or exchanged, and the proceeds 
thereof, and anything acquired by such proceeds. 

The same guilt is attached to any banker, merchant, 
broker, or agent intrusted for safe custody with the pro- 
perty of any other person, who shall, with intent to 
defraud, sell, negotiate, transfer, pledge, or in any man- 
ner convert or appropriate to or for his own use such 
property, or any part thereof. 

In like manner, any person intrusted with any power 
of attorney for the sale or transfer of any property, who 
shall fraudulently sell or transfer, or otherwise convert 
such property, or any part thereof, to his own use or 
benefit, will be guilty of a misdemeanour. 

And any person receiving any chattel, money, or 
valuable security, which shall have been so fraudulently 
disposed of, as to render the party disposing thereof 
guilty of a misdemeanour under the Act, knowing the 
same to have been so fraudulently disposed of, will be 
guilty of a misdemeanour. 

The punishment of a guilty person is at the discretion 
of the Court — penal servitude for three years, or such 
other punishment by imprisonment for not more than 
two years, with or without hard labour, or by fine, as 
the Court shall award. 

Persons are bound in all civil courts to answer folly, 
and make a complete discovery ; but their answers can- 
not be used against them in proceedings to punisktibsaa. 
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under the Act No legal or equitable remedies against 
the wrongdoer are to be impeached by his conviction, 
or any proceeding under the Act; but his conviction 
cannot be received in any action or suit against him ; 
nor will any agreement by, or security given by any 
trustee, having for its object the restoration or repay- 
ment of any trust-property misappropriated, be preju- 
diced by the Act. 

This important statute cannot be too generally circu- 
lated. Whilst it inflicts a severe punishment on a 
fraudulent trustee, it guards against a malicious or un- 
founded prosecution, and enables all men to prosecute 
any banker, merchant, broker, attorney, or agent who 
shall act fraudulently with regard to trust property. 
There are other important provisions, relating principally 
to directors, &c of corporations and public companies, 
over which they would do well " to ponder and pause/' 
but which are not pertinent to the objects of this cor- 
respondence.* 

* Yet they ought to be generally known. It is made a misdemeanour 
to be guilty of any of the following offences, — 1, Any director, member, 
or public officer of any corporation or public company fraudulently appro- 
priating any of their property ; 2, Any director, public officer, or manager 
receiving any of their money or other property otherwise than in pay- 
ment of a debt, and, with intent to defraud, omitting to make, or causing 
to be made, a true entry thereof in the books ; 3, Any director, manager, 
public officer, or member, with intent to defraud, destroying, altering, 
&c. any of the books, papers, writings, or securities, or making or con- 
curring in making any false entry or any material omission in any book 
of account, or other document ; 4, Any director, manager, or public 
officer making, circulating, or publishing, or concurring therein, any untrue 
statement or account, which he shall know to be false in any material 
particular, with intent to deceive or defraud any member, shareholder, 
or creditor of such body corporate or public company, or with intent to 
induce any person to become a shareholder or partner therein, or to 
intrust or advance any money or property to such corporation or com- 
pany, or to enter into security for the benefit thereof. 20 & 21 Vict., e. 
54, as. 5, 6, 7, 8, 10. 
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On the other hand, Parliament has provided for the 
relief of trustees where they are desirous of being relieved 
from the responsibility of administering their trust- 
funds.* Under this provision all trustees, executors, 
administrators, or other persons, or the major part of 
them, may, in a summary manner, and without filing a 
bill, pay the trust-monies, or transfer the funds into the 
Court of Chancery ; and the Court is empowered in a 
summary way to direct the application of the money or 
funds upon the application of the parties entitled. But 
the Court may, if they deem it necessary, direct a suit to 
be instituted for the administration of the trusts. Power 
is given to the Court to enable the majority of the 
trustees, &c. to pay or transfer the money or funds into 
Court, if, upon a petition presented under the Act, it 
shall appear that for any reason the concurrence of the 
others of them cannot be had. 

If the relief thus afforded to a trustee should be 
abused, the Court has power to visit him with costs. 
No one who has accepted a trust should wantonly resort 
to this mode of getting rid of it When the fund is paid 
into Court, die trustee has no longer any power over it ; 
and although he might have withheld the fund until his 
accounts were settled, yet after payment of it into Court, 
he cannot obtain an order to stop the payment of it to 
the person entitled, although the latter intends to file a 
bill against him for an account beyond the money paid 
into Court 

If the trustee act properly, he will be entitled to his 
costs; of course he is entitled to have his accounts 
settled, and a release or discharge given to him. If that 
is refused, or there is any dispute between the parties 
entitled to the fund, or the like, he may safely pay it into 

* 10* 11 Vict, e. 96; 12kiaTid.^.l^ 
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Court under the Act. Where there is a dispute as -to 
the amount due to him, and he pays what he considers 
the right sum into Court, he does so at the peril of costs, 
and of having a bill filed against him by his cestui que 
trust for an account. The trustee may himself file a bill 
for an account and a release, although this is a step 
which is seldom necessary or advisable. 

By another Act* executors and administrators, and 
trustees, are empowered to join with all other parties 
interested in taking the opinion of the Court of Equity 
on a special case stated, and in acting upon the decree 
of the Court, without the property being administered 
by the Court. This provision was well calculated to 
save expense and time, but it has of late not been much 
resorted to, inasmuch as all parties must concur in the 
case as stated, and they are seldom agreed upon the 
facts. 

And the Court is authorised, upon the application of 
executors or administrators, after the lapse of a year 
from the death of the deceased, by motion or petition 
of course, to take an account of the debts, and to provide 
for the payment of contingent debts; and when any 
other debts found to be due are paid, the executors or 
administrators are absolved from all further liability. 
This at the time was a great boon, as it enabled execu- 
tors and administrators in a summary way to ascertain 
whether there were any outstanding liabilities, without 
giving to the Court the power to administer the whole 
of the estate ; but it is not so important now that the 
regular proceedings in the Court of Chancery are 
rendered so much more simple than they were. 

In regard to the Charities of which you are a trustee, 
I must refer you to the statutes for the better adminis- 

♦ .& fc U Web., o. %. 
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tration of Charitable Trusts,* where you will see what 
acts you may do under the authority of the Board of 
Commissioners, and what control they have over you. 
There is an important provision which enables trustees 
of any charity to apply to the Board for their opinion, 
advice, or direction respecting the charity, or the pro- 
perty, or any question or dispute relating to it. The 
opinion or advice is to be in writing, signed by two on 
more of the Commissioners, and sealed with the seal of 
the Commission. If you act according to this opinion, 
or advice, you will be deemed to have acted according to 
your trust as far as respects your own responsibility; 
but the Act will not indemnify you if you were to be 
guilty of any fraud, or wilful concealment or misrepre- 
sentation, in obtaining such opinion or advice. 

» 16 & 17 Vict, c. 137 ; 18 & 19 Vict., c. 124. 
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LETTEK XXIV. 

You are aware, no doubt, that no real property, lands 
or houses, can pass otherwise than by grant by deed for 
money, or for some good consideration, blood or friend- 
ship for example, for you may convey away your estate 
to whom you please ; or by descent or devise, whereas 
mere personal property will pass by delivery from hand 
to hand. But yet there is a mode in which a man may 
acquire real property without paying for it or receiving 
it as a gift, or inheriting it by descent. This, at first 
sight, may appear singular to you. It is by what I may 
call adverse possession, which now is a possession by a 
person not the owner during a certain number of years 
without acknowledgment of the right of the real owner, 
and yet not necessarily in open defiance of him. In all 
time3, great weight has been given to long-continued 
possession, in order to put a period to litigation. With 
us, the periods and nature of the possession depend alto- 
gether on acts of the Legislature,* and now even charities 
may be bound by nonclaim. Constant claims are set up 
to the estates of other men by poor and ignorant, and 
sometimes by crafty persons, although generally the 
latter support the claims of the former, where they 
think they can work upon the credulity of mankind. 
Some remarkable instances of fraudulent claims which 
have happened in recent times will recur to your me- 
mory. I call your recollection to them in order to guard 
you against such frauds ; for these claims, when specious 

♦8&4WIL TV., *.«fl. 
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ones, are made the subject of bargains and wagers in the 
city, and the claimants are held up as persons who have 
been stripped of their rights by the wealthy, and are deserv- 
ing of public sympathy. I have myself seen an office open 
for a considerable period in a great thoroughfare in the 
immediate vicinity of Westminster Hall, for the sale of 
shares in an estate claimed by a person who, to meet the 
expenses of law proceedings, was willing to allow sub- 
scribers to participate largely in the profits of the estate 
when acquired. Great numbers of persons were cheated 
by this scheme, which was clearly an illegal one. And, 
in point of fact, to my knowledge, the right to the estate 
in question had, long before this sale of shares in it, been 
the subject of litigation, and had been adjudged to be- 
long to persons whose right to it could not be disputed 
by further litigation, You will quickly see how im- 
possible it is that any really stale claim can succeed. 
When the time has arrived that bars the remedy, the 
right of the claimant out of possession is actually ex- 
tinguished, and even the rights of the crown may be 
extinguished by continued possession.* 

The common remedy is now by the action of eject- 
ment, which simple remedy is a great relief to the 
subject, and the common time for asserting the right of 
action is 20 years. The claimant's remedy, therefore, 
will be barred by mere possession by another, without 
payment of rent or acknowledgment, if his right of 
entry accrued above 20 years before the ejectment. 

If the right of entry first belongs to you ; for example, 
if you are in possession of the property, or in receipt of 
the profits, and discontinue such possession or receipt, 
the 20 years will begin to run from such discontinuance. 
Where there has been no possession or receipt under a 

» 9 Geo. IIL, o. 16, English Act ; 48 Geo. IYL , *. «l ,^r^ fe^. 
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conveyance of the possession, the time runs from the 
period when the grantee became entitled to possession 
under the deed. 

If the right does not first accrue to you, but to some 
person through whom you claim, time will in like 
manner run from the period when the right first 
accrued to such person: for exkmple, if your father 
had been in possession or in receipt of the property or 
rent, and had discontinued such possession, and then 
died, leaving you his heir, time would run against you 
from the period of such discontinuance by your father ; 
and so in like cases. 

If your father had been in possession at his death, and 
had left you his heir, and a stranger entered, time would 
run against you from your father's death. If a rent or 
an annuity be left to you by will, and you neglect to 
receive it, 20 years will bar you, counting from the 
period when you first had a right to distrain for it. 

If you were entitled in remainder — for example, if by 
will property were given to one for life, and after his 
death to you, time will not run against you until your 
remainder became an estate in possession by the death 
of the tenant for life. Upon this head there are very 
nice distinctions, with which I will not perplex you. 

You should be told that the term discontinuance of 
possession means an abandonment of possession by one 
person, followed by the actual possession of another 
person, otherwise there would.be no person in whose 
favour time would run ; therefore, for example, if you 
were to sell part of your estate, reserving the unopened 
mines with a right of entry, 20 years' neglect would not 
bar you, but you might exercise your right at any period. 

Where the person in possession is a tenant, and holds 
without regard to his landlord, the law applies itself to 
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various cases. 1 . Upon a tenancy at wiU, as it is termed, 
time runs at the determination of the tenancy, or at the 
expiration of one year after the commencement of the 
tenancy, when it is to be deemed to have determined. 
The possession of a purchaser, who has been let into 
possession before obtaining his conveyance and paying 
his purchase-money, affords an example of what amounts 
to a tenancy at will. 

2. When the tenancy is from year to year, or other 
period without a lease in writing, your right of entry 
as landlord would accrue at the end of the first of such 
years, or at the last receipt of rent (which shall last 
happen), and from that period time might run against 
you if you neglected your claim as a landlord. 

3. Where the tenancy is wider a lease in writing at 
20s. or upwards rent, and a wrongful claimant of the 
reversion receives it, and no payment of rent is afterwards 
made to you as a rightful landlord, your right would 
be held to accrue when the rent was first received by 
the third party, and no new right would vest in you on 
the determination of the lease ; so that by mere neglect 
to receive your rent, and another person stepping in and 
receiving it, you would be barred of all relief at the end 
of 20 years. Mere non-payment of rent, however, will 
not bar you, nor will this law apply to a lease upon 
which no rent is reserved. So that in such cases you 
would be entitled to recover at the end of the lease. 
The Act of Parliament does not extend this provision to 
other leases in writing; therefore, where the rent is 
under 20s. a-year, the mere receipt of it by a stranger 
will not make time run against the landlord. 

If the person in possession or receipt of the profits 
acknowledges to you or your agent in writing, signed 
by him, your title, then in law his possession is ^a**** 
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and time will run against you only from the period when 
such acknowledgment was given, or the last, if more than 
one is given. 

There are savings, although the 20 years have expired, 
for infants, married women, lunatics, or absentees beyond 
seas, for 10 years after the disability has ceased of the 
person to whom the right first accrued, or until his 
death, which shall first happen. But a succession of dis- 
abilities does not extend the time, and 40 years are, with 
the exception which I will state to you, an absolute bar 
to all, though the disability has not been removed, or the 
10 years allowed for disabilities have not expired. 

But the 20 years are the regular bar, and the savings 
for disabilities are the exception, in even which case not 
more than 40 years are allowed in all. But the 20 years 
allowed may carry the right beyond 40 years ; for if, 
for example, you are tenant for life, and your son is 
entitled in remainder after your death, as the 20 years 
will only run from the time when the right first 
accrues, in your case it will not commence running 
until your death, when his right begins, and you may 
live for more than 40 years from the time when the 
estate was settled.* 

These provisions, as I have remarked elsewhere, place 
landed proprietors in danger of rapidly losing portions of 
their property, particularly where they have allowed 
friends or dependants to occupy parts without payment 
of any rent. In many cases it will be found that the 
statute has transferred the fee-simple to the occupier. 
Where 20 years have not already elapsed, written 
acknowledgments should be immediately obtained from 
all such occupiers, signed by them. And in every case 
in which you allow another person to occupy any part of 

* See Letter IX. 
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your estate without paying rent, or to receive any part of 
your rents without account, not only should you obtain a 
written acknowledgment of title to be signed by such per- 
son, but you should require a renewal of it every year, just 
as you would payment of rent ; for, oddly enough, the time 
will begin to run against you the moment after the 
person in possession has acknowledged your title, so that, 
even where an annual acknowledgment is taken, with the 
exception of a momentary interval, time will always be 
running against you, although every renewed acknow- 
ledgment renders it necessary to begin a new computa- 
tion of the 20 years. If you were to postpone calling 
for an acknowledgment for 5 or 10 years, it would pro- 
bably escape your recollection altogether, and yet you 
might be in constant intercourse with the person whom 
you kindly let into possession, and who may ultimately 
claim the property as his own. 

Part of your estates is vested in trustees, expressly in 
trust for you, and as between you and your trustees you 
are in no danger of being barred by time, unless indeed 
they should convey your property to a purchaser for 
valuable consideration, from which act time would begin 
to run against you as regards the purchaser, and any 
person claiming under him. But the trustees themselves 
may be in danger of being barred ; for 20 years' pos- 
session by a third person will bar both you and them. 
Your possession, however, would not be adverse to your 
trustees ; and whilst their right continues, yours is safe. 

It would only perplex you if I were to state to you 
how the law bears upon estates-tail, the nature of which 
tenancy I have explained to you in my 11th Letter ; but 
I may mention, that if you, as tenant in tail, which 
you are of part of your property, were to neglect to pur- 
sue your claim against a person in possession ^^ksssk 
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acknowledgment of your title for 20 years, your chil- 
dren and your children's children would be barred as 
well as yourself. Your neglect would bar them, and 
indeed would equally bar remainder-men claiming to take 
after your estate-tail. 

Your remedy in equity, where your right is an equi- 
table one, for recovery of the property withheld from 
you, is placed on the same footing in regard to time as 
your legal remedies. The distinction, in a general sense, 
between your legal and equitable interests is, that where 
an estate is conveyed directly to yourself, you have the 
legal right to it. Where it is conveyed so as to vest in 
another the legal right, but in trust for you, you are the 
equitable owner of your property. 

If there is a concealed fraud, the remedy in equity, 
except as against any bond fide purchaser for valuable 
consideration, without notice, and no party to the fraud, 
will not be considered to accrue until the fraud shall, or 
with reasonable diligence might, have been first dis- 
covered. This has been explained not to mean the case 
of a party entering wrongfully ; it means a. case of de- 
signed fraud, by which a party, knowing to whom the 
right belongs, conceals the circumstances proving that 
right, and by means of such concealment enables him- 
self to enter and hold. 

I may still observe, that time runs agaiust an ad- 
ministrator from the testator's death. A party relying 
upon possession cannot avail himself of the possession of 
a joint-tenant or tenant in common. 

As the subject of this and the following Letters will 
require your best attention, I have thought it desirable, 
disregarding a scientific arrangement of my observations, 
to let it find its place at the close of my correspondence. 
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LETTER XXV. 

My last Letter relates to adverse possession of the 
estate itself, but a limitation has also been put upon pro- 
ceedings to recover charges on the estate. Neither action 
nor suit can be brought to recover any money secured 
by mortgage,* judgment, or lien, or otherwise, charged 
upon any estate, or any legacy (which, however, extends to 
legacies although payable out of personal estate only), but 
within twenty years, unless in the mean time some part 
of the money or interest has been paid, or some acknow- 
ledgment of the right to it shall have been given in 
writing, signed by the person by whom the same shall 
be payable, or his agent, to the person entitled to it, or 
his agent, and in such case the twenty years are to run 
from the last of such payments or acknowledgments, 
but the time will not begin to run until next after a 
present right to receive the money has accrued to some 
person capable of giving a discharge for itt This is an 
important condition : for instance, if you, as tenant for 
life of your estates, were to pay off a charge upon it, 
but to take no step to keep it alive, and you were to live 
more than twenty years after the payment, yet the right 
to the charge would not be barred, for there would be 
no assignable person liable to pay it in your lifetime, and 
the rent out of which the interest of the charge was to 

* In Letter XV. (on Mortgages), I have stated to you the operation 
of adverse possession on such securities. 

: t 3 & 4 Will. IV., c. 27, s. 40 ; 19 & 20 Vict., c. 97, s. 10, appears to 
assume that there are savings in s. 40, 41, and 42 of the 3 & 4 Will. IV., 
c. 27, which are not to be found there. 
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be paid belonged to you, who were entitled to the inte- 
rest. You would be both the hand to pay and to re- 
ceive. Where a judgment is entered upon a post-obit 
bond, time will not begin to run until after the death 
of the life, on the dropping of which the payment 
depends. 

That part of the statute which requires an acknow- 
ledgment in writing to save time running, has received 
a liberal interpretation in favour of the claimant. 

These provisions apply to the principal sums charged. 
Arrears of dower cannot be recovered for more than 
six years next before the action or suit * And no arrears 
of rent or of interest of any money charged upon any 
land, or in respect of any legacy, can be recovered but 
within six years next after the same became due, or 
next after an acknowledgment of the same in writing 
has been given to the person entitled thereto, or his 
agent, signed by the person entitled thereto or his agent ; 
with an exception, nevertheless, in favour of the creditor, 
where a prior encumbrancer has been in possession within 
one year before the action or suit."f* 

This provision extends to interest on judgments, as 
well as to interest on mortgages, and if the remedy is 
barred against the real estate, the bar applies equally to 
any remedy against the personal estate of the debtor. 
There is still a further provision under another Act of 
Parliament^ which was passed about the same time as 
the 3 & 4 W. IV., c. 27, to which I have already so amply 
referred, and which comes in aid sometimes of the latter 
statute. It is provided that all actions of debt for rent 

* 3 & 4 Will. IV., c. 27, s. 41. t 3 & 4 Will. IV., c. 27, s. 42. 

t 3 & 4 Will. IV., c. 42. Unfortunately, the framers of the two Acta 
were ignorant of each other's labours ; see 16 & 17 Vict., c. 113, 8 . 20L 
23 (Ireland) ; 19 & 20 Vict., c. 97, s. 14. 
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upon an indenture of demise, and all actions of covenant 
or debt upon any bond, or other specialty, shall be sued 
within twenty years after the cause of such actions. It 
contains savings in case of disabilities, with the nature 
of which you are already well informed,* and it gives 
effect to acknowledgments in writing, and part pay- 
ments of any principal or interest ; but it so far differs 
from a former provision, that although it requires the 
acknowledgment to be made and signed by the party 
liable, or his agent, it does not require it to be made to 
the person entitled, or his agent. But there are some 
nice distinctions on this head. 

Where an estate of a deceased debtor is liable to 
a bond debt, which binds the heir, and the estate is 
settled on one for life, with remainders over after his 
death, payment of interest on the bond by the tenant 
for life, will keep alive the creditor s remedy against 
the remainder-men after the death of the tenant for life. 
You will probably think this quite right. 

* Bat 19 & 20 Vict., c. 97* s. 10, takes away the savings for absence 
abroad and imprisonment. 



222 . CHURCH PATRONAGE. BIGHT TO LIGHT. 



LETTER XXVI. 

This Letter concludes my observations on Rights ac- 
quired by Possession. 

As to your Church patronage, I may just notice that 
no advowson can be recovered by any person after three 
clerks in succession have held the same adversely, if the 
times of such incumbencies together shall amount to 60 
years, and if not, then after the expiration of such further 
time as with the time of such incumbencies will make' 
lip the period of 60 years. No man, therefore, with : 
ordinary vigilance, can be deprived of his advowson by 
an adverse enjoyment * 

The statute law-f" also provides for the claims to light, 
rights of common and rights of way, and other similar 
rights. 

1. Where the access and use of light for any house or, 
building has been actually enjoyed therewith for 20 
years without interruption, the right becomes absolute 
and indefeasible, unless it was enjoyed by consent or 
agreement expressly given or made by deed or writing ; 
and there is no saving for disabilities. The right, there- 
fore wholly depends upon enjoyment, and it is not re- 
quired that the person enjoying it should have claimed a 
right to it ; indeed, as it has been justly observed, e¥ery 
person has a right to all the light which comes to him. 
You should keep in view this distinction between the 
right to light, and rights of common and of way, or the 
like. But the Act converts into a right such an enjoy- 

* 3& 4 Will IV., c. 27, a. SO. ^ * &.%m\LYSr .,*. 11. 
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ment only of the access of light oyer contiguous land as 
has been had for the whole 20 years in the character of 
an easement, distinct from the enjoyment of the land 
itself. This may require explanation: A house and 
garden were always in the possession of the same person, 
and the access of light to the house was over the garden, 
and the garden was held under a yearly tenancy, conse- 
quently, the enjoyment for 20 years during the tenancy, 
which was by virtue of the tenancy, was held not to 
establish the right. As to an interruption of the enjoy- 
ment, that will have no effect, unless it has been sub- 
mitted to for one year after the party interrupted had 
notice thereof, and of the person making or authorising 
the same to be made. The interruption has been said 
to mean some physical interruption. It means an in- 
terruption by the owner of the locus in quo. 

2. Bights of common and other profits and benefits to 
be taken or enjoyed from or upon any land (except 
tithes, rents, and services), which have been enjoyed for 
30 years by any person claiming right thereto (in that 
respect distinguishing them from light), without inter- 
ruption, cannot be defeated, by only showing, according 
to the old law, that the right has not been enjoyed from 
time immemorial ; for actual enjoyment for 30 years is 
now allowed as an equivalent, so that no presumption is 
admissible ; but the claim may be defeated in any other 
way, in which it might have been defeated before the 
new Act ; for example, by proof of a grant or license, 
written or parol, for a limited period, comprising the 
whole or part of the 30 years, or the absence or 
ignorance of the parties interested in opposing the 
claim, and their agents during the whole time it was 
exercised. 

When the right has been enjoyed, a& skfca&s ^rsr^k«^ 
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for 60 years, it becomes indefeasible, unless it was taken 
and enjoyed by some consent or agreement, expressly 
given or made by deed or writing. There is, however, 
an important distinction between the 30 years and the 
60 years' enjoyment: for the 60 years work an in- 
defeasible title, but during the 30 years, the time is 
excluded in the computation during which the person 
capable of resisting the claim is an infant, lunatic, feme 
covert, or tenant for life, or during the pendency of 
any action or suit diligently prosecuted. During the 
period of a tenancy for life, therefore, the exercise of the 
right will not affect the fee ; in order to accomplish that, 
there must be that period of enjoyment against an owner 
in fee ; but the time of the disability and litigation, and 
of the tenancy for life, is to be excluded in the computa- 
tion, and will not prevent the operation of the full period 
after it is excluded. The pendency of a tenancy for 
years is not directed to be excluded in the computa- 
tion. 

The enjoyment is to be as of right for the whole 
period ; therefore asking and obtaining leave, from time 
to time within the period, breaks the continuity of the 
enjoyment as of right, because each asking of leave is an 
admission that, at that time, the asker had no right. So 
an enjoyment during unity of possession — that is, where 
the land and the right exercised over it are in the same 
person, is not sufficient to establish the right, for there 
no person can complain of the enjoyment, and the in- 
terval during which there was no sufficient enjoyment 
by reason of the unity of possession, cannot merely be 
excluded from the computation, but may defeat the 
claim altogether, by breaking the continuity of the en- 
joyment for the prescribed period before the action was 
brought. 



BIGHTS OF WAY AND OTHEB EASEMENTS. 225 

If the claimant, where there is no unity of possession, 
ceases to exercise his right, that admits of explanation 
— for example, if a commoner were to cease to use the 
common for 2 years of the 30, because he had no com- 
monable cattle, but used it before and after, the jury may 
find a continual enjoyment for 30 years, provided the 
proof covers the 30 years. So obstruction or interrup- 
tion, from natural causes, over which the party could 
have no control, will not operate to his prejudice, as in 
the case of water, or the accident of a dry season. 

3. Bights of way or other easement, or any water- 
course, or the use of any water, are placed on exactly 
the same footing as rights of common, except that 20 
years is substituted for the 30 years, and 40 years for 
the 60 years ; but in all other respects there must be 
the like enjoyment, and with the same liabilities, and 
ultimately with the same absolute title as in the former 
case. But with this difference that as to the 40 years, 
establishing an absolute right, it is provided, that when 
the land or water over which any such way or other 
easement,* watercourse, or use of water, has been en- 
joyed or derived, has been held for life, or years exceed- 
ing three years from the granting thereof, the time of 
the enjoyment, during the continuance of such term, 
shall be excluded in the computation of the 40 years, in 
case the claim shall, within three years next after the 
determination of such term, be resisted by the rever- 
sioner. Here again, therefore, the time is excluded, and 
does not defeat the claim by breaking the continuity of 
the enjoyment. But observe that this applies to the 40 
years only, and not to the 20 years' enjoyment 

The object of this provision is to give to the landlord, 

* The word in the statute is " convenient ; " but that is evidently a 
mistake. 
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or reversioner of the land or water, a reasonable time to 
resist the claim of the easement, after the subject over 
which it is claimed falls into possession where an inde- 
feasible title is claimed from 40 years' enjoyment. If 
this right of impeaching the claim is exercised by the 
landlord, the enjoyment gives no right at all ; not even 
against the lessee, daring whose time the right has been 
adversely enjoyed. 

Pray bear in mind that every one of the periods of 
years is to be taken to be the period next before the suit 
or action wherein the claim shall be brought in question, 
which shows that the number of years required is an 
entire period ; although in some cases, as I have pointed 
out to you, particular times may be excluded from the 
computation. There must have been an actual user of 
the right at the commencement of the period, and an 
user some time in the year next before the commence- 
ment of the action ; but it will hardly be held necessary 
that there should be an user proved every year during 
the period. But I strongly recommend you not to omit 
in any one year the exercise of the right where you pro- 
pose to rely upon the statute ; for every neglect for a year 
will expose you to the loss of your easement. 

In conclusion on this head, I would observe, that 
where your right to a private right of way is established, 
you may lose it in less than 20 years by ceasing to use 
it, and clearly showing an intention to abandon it. Mere 
non-user would not, however, be sufficient whereon to 
found the presumption of an abandonment. The non- 
user must be in consequence of something which is 
adverse to the user. Do not omit altogether to exercise 
rights which you have, if you do not mean to abandon 
them. On the other hand, do not, in building for ex- 
ample, rely on a man's having closed his lights for a 
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long period, for he may be at liberty to reopen them if 
a jury should find that he had not closed them so as to 
lead you to incur expense, on the reasonable belief that 
they had been permanently abandoned, nor so as to 
manifest an intention of permanently abandoning the 
right of using them. 

I have now only to express my hope that you may 
derive some benefit from my correspondence. If it 
merely teach you to distrust your own knowledge on the 
subject, it will not have been written in vain. Much 
which I have written has cost me little more than the 
labour of writing currente calamo, although the por- 
tions explaining the new Acts of Parliament, well as I 
am acquainted with them, have not been unattended by 
labour of a severer character. The learning which my 
Letters contain is, however, of common occurrence ; but 
you will not therefore find it of less use. It has been 
justly observed, that refined sense and enlightened sense 
are not half as good as common sense. The same may 
be said in this instance of legal learning. It would have 
been idle in me to have furnished you with nice disquisi- 
tions on abstruse points of law. I have felt no anxiety 
in any case to point out to you how you may evade or 
break in upon any rule. I have avoided the lanes and 
byways, and endeavoured to keep you in the public 
high-road If you wander from it, the blame will rest 
with yourself. — Farewell ! 

Boyle Farm, 1st Jan. 1858.* 



* The date of the first edition has been preserved, although the law 
has been brought down to the present time, 31st May lft&Q. 
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of interest, &c, 220. 
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Assignees, 58, 88. 

Attestation of will, 172. 
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Attorney (see Solicitor). 

Auction (see Bidding, Deposit) 
purchaser's conduct at, 34. 

Auctioneer 

receiving deposit, 22 

not to receive purchase-money, 23 

seller's agent, 35. 

Babble of auction-room, 36. 

Bad title, 28. 

Bankers, deposit with, 48. 

Bankrupt, 

assignees, cannot buy, 39. 
Barristers' fees, 29. 
Bidding, 25, 34 

countermand of, 85 

by agent, 86. 
Bigamy, 94. 
Bond debts, 221. 
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Breach of contract, 7. 
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Broker, 111, 200. 

Building damaged by diggings, 56. 
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Cestui que Trust, 191, 192. 
Chance of succession, 184. 
Chancel, 20. 
Charge of debts, 163. 
Charities, board may advise trustees, 211 . 
Cheque, 23. 

* As the Htadjr-Book has become in some measure * manual fa courts, this Index has been added to 
It, which will be found useful for the general reader alio. 
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purchase in name of, 40 

power of Divorce Court over, 95 

power of Court of Chancery, 102 

appointments to children, 156 
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Chose in action, 58, 88. 
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Clergymen, establishment in life, debts, 
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Desertion, husband and wife, 92, 97. 
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Distress for trespass, 55. 
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Errors of description, 17. 

Estate for life, 83. 

Estate tail, 83. 

Exchange, 39. 

Execution of conveyance, 42. 

Executor, 202. 
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Forfeiture, 48. 
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Jointure, 137. 
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Judicial separation, 93. 
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agreement for, 125 
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Legal estate, 218. 
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Lights, right to, 226. 
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barred by time, 118. 



Naturalisation, 107. 

Neglect of purchaser, 28. 

Next presentation, 75. 

Nominal damages, 10. 

Nominal purchaser, 40. 

Non-claim, title by, 212. 

Non-user of right of way, 226. 

Notice 

of covenants in lease, 82 
binding on purchaser, 58. 

Nuisance, 20, 53. 



Occupation by purchaser, 38. 
Occupation rent, 33. 
Offer, 20, 44. 
Option 

to purchase, 11 

to determine a lease, 128. 
Ornamental timber, 161. 

Parol agreement, 43. 

Part of an estate, 8. 

Particulars of sale, 17, 21, 36. 

Partition, 142. 

Pin-money, 114. 

Possession, when to be taken, 33. 

Post, 23. 

Powers 

to mortgagor to sell, 122 

of leasing, 128 

of jointuring, Ac., 151 

in Court of Chancery, 132, 142. 
Pre-emption, 12. 
Presentation, 74. 
Presumption, 179. 
Price of an estate, 80, 46 

to be fixed by surveyor, &c., 47. 
Principal and agent, 20. 
Procuration-money, 112. 
Profit and loss, 48. 
Promissory note, 23. 
Property Qualification of a member 

abolished, 116 note. 



Public Policy, 

father's control over children, 108. 

Puff, 19. 

Puffer, 24,v25, 35. 

Purchase-money 

payable out of personal estate, 12 
who can receive it, 23, 42. r 

Purchaser, 

how to act, 12 

conduct at sale, 34 

with or without notice, 68. 

Quality of estate sold, 19. 
Quantity of estate sold, 9. 

Rack-rent, 18. 

Railway debentures, 155. 

Real property, nature of interests in, 

81. 
Receipts, where an agreement, 45. 
Redemption 

of land-tax, 80 

of mortgages, 113. 
Reduction of rent, 20. 
Register, County, 62. 
Registry of title, 65. 
Remainders 

in married women, 90 

sold by auction, 47. 
Rent, 

effect of receipt, 215 

when barred, 221. 
Repairs, 7, 18, 43. 
Republication of will, 180. 
Resale, 48. 

Residence, purchase for, 7. 
Resignation, bond of, 77. 
Retraction 

of bidding, 35 

of offer, 28, 45. 
Revival of will, 180. 
Revocation of authority, 23. 
Revocation of will, 177 

by sale, 11. 
Right of entry, 213. 
Right of way, 29. 
Ring-fence, 18. 

Sale and exchange, 89. 
Sales by the court, 142. 
Savings for disabilities, 216. 
Seller, 
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Separate estate in married women, 90, 

164. 
Separation by deed, 100. 
Sequestration, 75 note. 
Settled estates, sales by Court of Chan- 
cery, 142. 
Settlements, 

nature of, explained, 136 

agreements to settle, 157 

by infants, 158. 
Signature to will, 168, 178. 
Silence as to defects, 30. 
Simony, 73. 
Sixty years' title, 71. 
Solicitor, 

liable for concealment, 19 

buying of his client, 39 

not entitled to receive purchase- 
money, 42 

employed by both parties, 60. 
Specific performance, 7. 
Sporting, right of, 20. 
Statute of frauds, 43, 186. 
Statute of limitations, 72, 212 et seq. 

when time is a bar, 212 et seq. 
Stock, loss by sale, 48. 
Stranger, purchase in name of, 40. 
Succession-duty, 159. 
Succession, hope of, 184. 
Support to adjoining land, &c., 55. 
Surprise, 7. 



Tenant for life may sell or exchange with 

his trustees, 40. 
Tenant at will, 215. 
Tenant from year to year, 215. 
Tenant in tail, 83. 
Tenant under lease, 215. 
Tenants in common, 9. 
Timber, 50, 53, 142. 
Time, 

delay, 49 

as a bar, 212. 
Title (see Abstract, Doubtful title, &c.) 

examination of, 22, 28 

want of, 9, 28 

to part only, 8. 
Title-deeds, 109. 
Trespass, 54. 
Trustee acts, 115, 206. 
Trustee, 

cannot buy, 89 



Trustee, continued. 

precautions and liabilities, 191 
investments in Ireland, 199 
punishment of fraudulent trustee, 206 
may pay funds into court, 209 
time runs not against his cestui que 
trust, 217. 

Undivided share, 9. 
Unreasonable price, 46. 
Usury, 112. 



Valuation, 22. 

Value, representations of, 19. 

Vendor, see Seller. 

Verbal contradiction at auction, 86. 

Votes, 

mortgagor may vote at an election, 
116 

trustee cannot vote, 192. 

Wall, 17, 54. 
Waste, restrained, 151. 
Watercourse, 57. 
Water, diversion of, 56. 
Water-meadow, 20. 
Way, right of, 29 

when barred, 225 

loss by non-user, 226. 
Well, right to dig, 56. 
Widow, 86. 

Wife, {see Husband and wife, Divorce, 
Ac.) 

her will, 176. 
Will 

revoked by sale, 11 

after purchases pass by, 14 

precautions, 162 

how to be executed, 166 

how to be altered, 174 

under power, 176 

revocation of, 177 

what passes by it, 183, 183 

depository for it, 189. 
Without reserve, sale, 25. 
Witnesses 

to conveyance, 42 

to will, 168 

competency, 172 

initials, 175. 
Written agreements, 48. 
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Alison, Sir Archibald, Bart., D.C.L. 

The History of Europe. 

From the ConjiBwcxjrsirr of the Fkbmch Rsvoluhow in 1780 to 

the Battle of Watkbxoo. 
Library Edition, 14 Tola, demy 8vo, with Portraits, . £10 10 

Crown Octavo Edition, 20 Tola. 6 

PcopWs Edition, 12 vols, closely-printed in double columns, 2 8 

Index Volume, 3a. 

Atlas to Alison's History of Europe. 

Constructed by A. Ksrrn Jobnstov, F.R.S.E., &&, containing 100 
Maps and Plans of Countries, Battles, Sieges, and Sen-Fights, with 
a Vocabulary of Military and Marine Terms. Demy Quarto, to ac- 
eompany the "Library Edition,'* and other Editions of the History, 
in Octavo, £3, 3s. Crown Quarto, to accompany the Editions in 
Crown Octavo, £1, lis. 6d. 

Epitome of Alison's History of Europe. 

For the Use of Schools and Young Persons. The Eleventh Edition, 
Crown 8vo, 7a. 6d. bound. Great care has been taken in this Epitome 
to retain mention of all the material frets in the large work, bat to dwell 
at length on each only as were likely to interest youthful minds, and 
to impress the great moral and religious principles which it was the 
object of the Author to flmstrate by his narrative. 

The History of Europe, from the Pill of Napoleon to the 
Accession of Louis Napoleon. 

Uniform with the Library Edition of the earlier History. Eight 
Tola, and Index Volume, price £6, 7s. 6d. 

The Lift of Ifarlboroiigh ; with some Account of his Con- 
temporaries. 

A New Edition, being the Third. Two Volumes, Demy Octavo, with 
Maps and Portraits, 30s. 

Essays ; Historical, Political, and Miscellaneous. 

3 Vols. Octavo, £2, 5s. 
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Aytoun, William E., D.C.L. 

Professor of Rhetorio and Belles-Lettres in the University of Edinburgh. 

Lays of the Scottish Cavaliers, and Other Poems. 

Eleventh Edition, Foolscap Octavo, 7s. 6d. 

Finer ballads than these, we are bold to say, are not to be found in the 
language. — The Times. 

Professor Aytoun 's "Lays of the Scottish Cavaliers" — a volume of verse 
which shows that Scotland has yet a poet. Full of the true fire, it now 
stirs and swells like a trumpet-note — now sinks in cadences sad and wild 
as the wail of a Highland dirge.— Quarterly Review. 

Bothwell : A Poem. 

Third Edition. Foolscap Octavo, 7s. 6d. 

A noble poem, healthy in tone, and purely English in language, and 
closely linked to the historical traditions of bis native country.— John JBuli. 

Professor Aytoun has produced a fine poem and an able argument, and 
" Bothwell " will assuredly take its stand among the classics of Scottish lite- 
rature. — The Press. 

The Ballads of Scotland. Edited by Professor Aytoun. 

In Two Volumes, Foolscap Octavo, 12s. 

We cannot part with these volumes without thanking their Editor for 
the genuine pleasure to be obtained from their perusal. — Scotsman. 

Altogether, we have no hesitation in affirming that, both for number 
and excellence, this is decidedly and beyond compare the finest collection of 
our Scottish Ballads. — Daily Express. 

The Book of Ballads. Edited by Bon Oanltier. 

And Illustrated by Doylb, Lxxch, and Crowquill. A New 
Edition, with additional Illustrations, Crown Octavo, 8s. 6d. 

Aird, Thomas. 

Poetical Works. 

A New Edition, complete in One Volume, Foolscap Octavo, 8s. 

Mr Aird is a poet of a very high class, and in that class he occupies no 
mean or middling place. His imagination is lofty, his invention fertile, hie 
sentiments heroic, and his language generally clear and forcible. — Scotsman. 

Old Bachelor in the Old Scottish Village. 

Foolscap Octavo, 4s. 

It is simply a series of village sketches of character, manners, and scenery, 
but the book is full of a quiet sustained humour, genuine pathos, simple un- 
affected poetry, and displays not only fine imaginative power, but a hearty 
sympathy with nature in all her aspects, and with the simple tastes and plea- 
sures of rustic life. A more delightful book we cannot imagine. — Manchester 
Advertiser* 

Borthwick, J. D. 

Three Tears in California. 

With Eight Illustrations by the Author. In Octavo, lis. 
The best book on Californ'a that has yet appeared.— Globe. 
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Boscobel Tracts, The. 



Relating to the Escape of Charles the Second after the Battle of 
Worcester, and his subsequent Adventures. Edited by J. Hughxb, 
Esq., A.M. A New Edition, with additional Notes and Illustrations, 
including Communications from the Rev. R. H. Barb am, Author of 
the "Ingoldsby Legends." In Octavo, with Engravings, 16s. 

" The Boscobel Tracts" is a very curious book, and about as good an ex- 
ample of single subject historical collections as may be found. Originally 
undertaken, or at least completed, at the suggestion of the late Bishop 
Copleston, in 1827, it was carried out with a degree of judgment and taste 
not always found in works of a similar character. The subject, as the title 
implies, is the escape of Charles the Second after the battle of Worcester. 
— Spectator. 



Brown, Rev. William. 

History of the Propagation of Christianity among the Heathen 
since the Reformation. 

Third Edition, brought down to the present time. Three vols. Octavo, 
£1, 16s. 

We know not where else to find, within the same compass, so much well- 
digested and reliable information on the subject of Missions as in these 
volumes. The study of them will inspire the reader with new views of the 
importance, responsibility, and dignity of the Missionary work.— American 
BibliotJteca Sacra. 

Butler, The Lady Rachel. 

Jeasie Cameron : A Highland Story. 

Cheap Edition, Foolscap Octavo, 2s. 6d. 

Caird, The Rev. John, A.M. 

Religion in Common Life. A Sermon. 

Delivered in Crathie Church, October 14, 1855, before Her Majesty 
the Queen and Prince Albert. Published by Her Majesty's Command. 
In Octavo, sewed, price One Shilling. Cheap Edition, Foolscap 
Octavo, sewed, price Threepence. 

Sermons. 

Post Octavo, 7s. 6d. 

Still, after making every deduction (for the speaker's manner), they are 
noble sermons ; and we are not sure but that, with the cultivated reader, 
they will gain rather than lose by being read, not heard. There is a thought- 
fulness and depth about them which can hardly be appreciated, unless when 
they are studied at leisure ; and there are many sentences so felicitously 
expressed that we should grudge being hurried away from them by a rapid 
speaker, without being allowed to enjoy them a second time.— Fraur't 
Magazine for Augxut. 
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Eagles, Rev. John, A.M. Oxon. 

The Sketcher. 

Originally published in Blackwood's Magazine. Handsomely printed 
in Octavo, 10s. 6d. 

This volume, called by the appropriate name of " The Sketcher," is one 
that ought to be found in the studio of every English landscape-painter. 

More instructive and suggestive readings for young artists, 

especially landscape-painters, can scarcely be found. — The Globe. 

Apart from its art-criticism, the volume is valuable from its charming 
notices of natural scenery, its bursts of song, and the playful ease with which 
it scatters abroad the thought and lore of a highly cultivated mind, — The 
Press. 

Essays. 

Contributed to Blackwood's Magazine ; containing Church Music 
and other parochials ; medical attendance and other 
Parochialb; Hampton Court; Grandfathers and Grand- 
children ; Sitting for a Portrait ; Are thkrs not Grbat 
Boasters among Us? Temperance and Teetotal Soctbtims; 
The Crystal Palace ; Cm libation— The Census, dec. Uni- 
form with " The Sketcher," 10s. 6U 

Sonnets. 

Crown Octavo, 5s. 

Eliot, George. 

Scenes of Clerical Life. 

The Sad Fortunes op Amos Barton ; Mr Oilpil's Lovs-Stobt ; 
Janet's Repentance. 

In Two Volumes, Post Octavo, 21s. 

The combination of literary perfection in these three Tales is quite extra- 
ordinary. Whether the author invents his own plots or tales, or finds them 
ready-made, is of no more consequence in the sum of his merit than such 
a question is to the lame of Shakespeare. He has made his work what it 
la.— The Globe. 

Ferrier, James F., A.B. Oxon. 

Professor of Moral Philosophy and Political Economy, St Andrews. 

Institutes of Metaphysic. The Theory of Knowing and Being. 

Second Edition, Crown Octavo, 10s. 6*d. 

This is no ordinary book. If we mistake not, its publication will mark 
an epoch in philosophical speculation in this country. — British Quarterly 
Review. 

We have expressed, as fairly as we can, in our irreverent unphilosophica) 
way, the position taken by Professor Ferrier. We have only to add that he 
maintains it most ably, thinks it out deeply, and in its illustration displays 
everywhere a genius for metaphysical reasoning of a very rare and original 
order. — Examiner. 
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Rrmflian, or the Student of Badajos. 

A Spasmodic Tragedy. By T. Pkkct Joan. In Small Octavo, as. 

Hamoar of a kind moft ran at all timet, and especially in the pwmi 
day, rant through every pace, and passage* of true poetry and deficious 
versification prevent toe continual play of sarcasm from becoming tedious. — 
Ltterarjf OoutU. 

Finlay, George, LL.D. 

History of Greece under the £otmsmf . HG. 146— A.D. 717. 

A Hew Edition. Octavo, 16s. 

History of the Bjnatiae and Greek Empires. 716—1468. 

Two Vols. Octavo, JE1, 7a. 64. 

MedJeral Greece, 1204-1461. 

Octavo, 12a 

Greece under Ottoman and Venetian Pnrnlittiftn, 1463 1881- 

Octavo, 10a. 64. 

It to the moat complete and elaborate history of the Byzantine and Greek 
Empire* that has appeared in an English Coma. — Leader. 

Mr Fnuay's solid and careful works will be mtkrmoet by all who read 
to be informed. — Jtknuevm. 

Hamley, Iieut-CoL E. Bruce 

Story of the Campaign of SebaotopoL 

Written m the Camp. Octavo, with Illustrations drawn in Camp by 
the Author, 21*. 



We strongly lemawmind tbJe * Story of the Campaign " to all who 
gam a just comprehension of this tremendous straggle. Of this we are 
perfectly sore, it is a book unlikely to be ever s up e rs e d ed. Its truth hi of 

got an immortal existence; 



that simple and startttna; character which is sure of an immortal 
nor is it paying the gallant author too high a co m p li ment to dam this 
masterpiece of military history with the most precious of those dassie records 
which have been bequeathed to us by the great writers of antiquity who took 
part in the wars they have described. — The Press. 



Lady Lee*! WMowlued. 

Second Edition, Crown Octavo, with 13 Illustrations by the Author, 
6s. 

A quiet humour, an easy, graceful style, a deep, thorough, co nfi den t 
knowledge of human nature in its better and more degrading aspects, a 
delkate and exquisite appreciation of womanly character, an admirable 
faculty of description, and great tact, are the qualities that inciinianil the 
reader'* interest and respect from hfginning to end of " Lady Les'e Widow- 
hood. "—Tht Timet. 
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Hamilton, Sir William, Bart. 

Professor of Logic and Metaphysics, University of Edinburgh. 

Lectures, embracing the Metaphysical and Logical Course*; 

With Notes from Original Materials, and Appendix containing the 
Author's Latest Development of his New Logical Theory. Edited by 
the Rev. H. L. Mansbl, B.D., Oxford; and John Vbitch, M.A., 
Edinburgh. In4vol*.8vo. Vols. I. and n. are published, price 24s. 

Hemans, Mrs Felicia. 

Poetical Works. 

Complete in One Volume, large Octavo, with Portrait engraved by 
Findbn, 21s. Another Edition in Six Volumes, 24s. Another 
Edition, with Life by her Sister, Seven Volumes, Foolscap Octavo, 

36s. 
Of no modern writer can it be affirmed with less hesitation, that she has 
become an English Classic, nor, until human nature becomes very different 
from what it now is, can we imagine the least probability that the music of 
her lays will cease to soothe the ear, or the beauty of her sentiment to charm 
the gentle heart. — Blackwood'* Magazine. 

Joceline, Mrs Elizabeth. 

Mother's LegacietoHer Unborne Childe. 

Edited by the very Rev. Principal Lbs. S2mo, 4s. 6d. 
This beautiful and touching legacie. — Athenaum. 

A delightful monument of the piety and high feeling of a truly noble mother. 
•—Morning Advertiser. 

Johnston, Professor, J. F. W. 

Chemistry of Common Life. 

With 113 Illustrations on Wood, and a Copious Index. Two Vols., 
Crown Octavo, lis. 6d. 

At the same time that we commend this book for the curious use which 
it makes of common facts, it is necessary to state that it is eminently of a 
practical character. The information it contains cannot fail, if properly 
adopted, to be highly influential in regulating health and preventing disease. 
It is just one of those books which will best serve to show men how minute 
is the provision which has been made for human support, and that if the laws 

Erescribed by Nature are duly observed, she, on her part, will see to it that 
er functions are performed with fidelity and success.— Durham Chronicle. 

Catechism of Agricultural Chemistry and Geology. 

Crown Octavo, Forty-third Edition, Is. 

Elements of Agricultural Chemistry and Geology. 

A New Edition, greatly enlarged, Foolscap Octavo, 6s. 6d. 

Instructions for the Analysis of Soils. 

Third Edition, Crown Octavo, 2s. 

Notes on North America : Agricultural, Economical, and SodaL 

Two Volumes, Post Octavo, 21s. 

Professor Johnston's admirable Notes. . . . The very best manual for 
intelligent emigrants, whilst to the British agriculturist and general reader it 
conveys a more complete conception of the condition of these prosperous regions 
than all that has hitherto been written.— Economist. 
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Johnston, Alexander Keith, F.R.S.E., F.R.G.S. 

Geographer in Ordinary to Her Majesty for Scotland. 

School Atlas of Physical Geography. 

In this Atlas of Physical Geography the subject is treated in a more 
simple and elementary manner than in the previous works of the 
Author— the object being to convey broad and general ideas on the 
form and structure of our Planet, and the principal phenomena affect- 
ing its outer crust A New Edition, to which is added Geological 
Maps of Europe, and of the British Isles. Printed in Colours. 

School Atlas of Classical Geography. 

Comprising, in Twenty Plates, Maps and Plans of all the Important 
Countries and Localities referred to by Classical Authors, constructed 
from the best materials, and embodying the Results of the most recent 
Investigations. A New and Enlarged Edition. 

School Atlas of General and DescriptlTe Geography. 

Exhibiting the Actual and Comparative Extent of all the Countries 
in the World ; with their present Political Divisions. Constructed 
with a special view to the purposes of sound Instruction. A New 
Edition, to which are added Maps of Switzerland and Palestine, and 
enlarged Maps of Scotland and Ireland. 

8chool Atlas of Astronomy. Edited by J. B. Hind, Esq., 
P.HJLS. so* 

With Notes and Descriptive Letterpress to each Plate, embodying all 
recent Discoveries in Astronomy. Eighteen Maps, printed in colours 
by a new process. 

The above are all uniform in size. Price of each Atlas :— In Octavo 
(for School use), strongly half-bound, 12s. 6d. In a Portfolio, each 
Map separate, and mounted on canvass, 16s. 6d. In Quarto, half- 
bound morocco, £1, Is. Separate Maps of the General and Classical 
Atlases, 6d. ; of the Astronomical, 8d. each. 

Elementary School Atlas of General ft Descriptive Geography. 

For the use of Junior Classes ; including a Map of Canaan and Pales- 
tine, and a General Index. A New and Cheaper Edition, 6s. half- 
bound. 

They are as superior to all School Atlases within our knowledge, as were 
the larger works of the same Author in advance of those that preceded them. 
■—Educational Time*. 

Decidedly the best School Atlases we have ever seen. — English Journal of 
Education. • 

The plan of these Atlases is admirable, and the excellence of the plan is 

rivalled by the beauty of the execution The best security for 

the accuracy and substantial value of a School Atlas is to have it from the 
hands of a man like our author, who has perfected his skill by the execution 
of much larger works, and gained a character which he will be careful not to 
jeopardise by attaching his name to anything that is crude, slovenly, or 
superfldaL — Scotsman. 
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Johnston, Alexander Keith, F.R.S.E., F.R.G.S. 

Geographer in Ordinary to Her Majesty for Scotland. 

Physical Atlas of Natural Phenomena. 

A New and Enlarged Edition. Consisting of 36 large and 7 snail 
Plates, printed in colours, with 135 folio pages of Letterpress, and an 
Index of 16,000 References. Imperial Folio, half-bound morocco, 
£12,128. 

There is no map in this noble Atlas upon which we might not be tempted 
to write largely. Almost every one suggests a volume of reflection, and 
suggests it by presenting, in a few hours, accurate truths which it would be 
the labour of a volume to enforce in words, and by imprinting them, at the 
same time, upon the memory with such distinctness that their outlines are 
not likely afterwards to be effaced. The " Physical Atlas " is a somewhat costly 
work, reckoning it only by its paper ; but upon its paper is stamped an amount 
of knowledge that could scarcely be acquired without the reading of as many 
books as would cost seven times the price. — Examiner. 

Physical Atlas. 

Reduced from the Imperial Folio. This Edition contains Twenty-five 
Maps, including a PalsBontological and Geological Map of the British 
Islands, with Descriptive Letterpress, and a very copious Index. In 
Imperial Quarto, half-bound morocco, £2, 12s. 6d. 

Atlas of Astronomy. 

A complete Series of Illustrations of the Heavenly Bodies, drawn 
with the greatest care, from Original and Authentic Documents. 
Edited by J. R. Hind, F.R.A.S. Imperial Quarto, half-bound 
morocco, 21s. 

We have seen no popular atlas of astronomy to compare with this volume. 
. . . The illustrations are eighteen in number,— lunar, solar, stellar ; and 
are so constructed as to present to the eye a series of lessons in the most 
captivating of human studies, simple in outline and cumulative in result. 
To say that Mr Hind's " Atlas " is the best thing of the kind is not enough- 
it has no competitor.— -Athenaeum, 

Lewes, George H. 

Author of " A Biographical History of Philosophy," <kc 

Sea-Side Studies at Ilfracombe, Tenby, the Sdlly Isles, and 
Jersey. 

In Octavo, with Illustrations by the Author, and a Glossary of 
Technical Terms, 10s. 6d. 

While the matter is thoroughly scientific, the form is purely literary, 
the papers abounding with touches of a pleasant personality, with vivid 
descriptions of scenery and sketches of adventure, with quaint and lively 
fancies, grave ironical reflections and light shafts of social satire, wHti 
learned references and apt literary, illustrations, interspersed here and there 
with noble moral truths springing from the depths of a rich and wide 
experience. .... With regard to the matter of the volume, the new 
experiments, the critical discussions and higher generalisations it contains, 
it will be enough to say that the great anatomist (Professor Owen), to 
whom it is dedicated, has himself recognised both the value and originality 
of Mr Lewes' contributions to his science. — The Leader, 
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Lavergne, Leonce de. 



Sural Economy of England, Scotland, and Ireland. 

Translated from the French. With Notes by a Scottish Farmer. 
In Octavo, 12s. 

When we consider the fulness of matter, the variety of information, the 
importance of the subject, and the vigour and pictaresqueness with which the 
whole is presented to the reader, the " Rural Economy of England" may be 
pronounced one of the best works on the philosophy of agriculture and of agri- 
cultural political economy that has appeared.— Spectator. 



H'Crie, Rev. Thomas, D.D. 



Works. 

A new and uniform Edition. Edited by his Son, Professor 
M'Cma. Four Volumes, Crown Octavo, 24b. 

Idle of John Knox. 

Containing Illustrations of the History of the Reformation in Scot- 
land. Crown Octavo, 6s. 

Life of Andrew Melville. 

Containing Illustrations of the Ecclesiastical and Literary History of 
Scotland in the Sixteenth and Seventeenth Centuries. Crown 
Octavo, 6*8. 

History of the Progress and Suppression of the Reformation 
in Italy in the Sixteenth Century. 

Crown Octavo, 4s. 

History of the Progress and Suppression of the Reformation 
in Spain in the Sixteenth Century. 

Crown Octavo, 3s. 6d. 

Sermons, and Review of the " Tales of My Landlord." 

In one Volume, Crown Octavo, 6s. 



Hoir, David M. (Delta.) 



Poetical Works. 

Including "Domestic Verses." With Portrait and Memoir by 
Thomas Aran. Two Volumes, Foolscap Octavo, 14s. 

These are volumes to be placed on the favourite shelf, in the familiar 
nook that holds the books we love, which we take up with pleasure and lay 
down with regret. — Edinburgh Courcmt. 

Lectures on the Poetical Literature of the Past Half-Century 

Third Edition, Foolscap Octavo, 5s. 

A delightful volume. — Morning Chronicle. 

Exquisite in its taste and generous in its criticisms.— Hugh Miller. 
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MTntosh, Charles. 

The Book of tha (tardea. 

Two large Volumei, Hoyel OcUto, embetllifeed wiih 1303 Kngr 



PRACTICAL I 

Culture ol the Kitchen Oarden, the Hardy-fruit Garden, the ] 
Harden, toil Flower Garden, Including Fruit and Plant 1 
with Select Llite of Vegetable* Fruits, and Plants. Pp. SB 
J7» Engra.inst. £1, 17*. W. 
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Oliphant, Laurence. 

Euaaian Shores of tbs Block Sea In the Autumn of 186! 

Edition, lie, 
HJnuBsota and the fax West. 

Octavo, Illustrated with Kngnrtnge, 11a. fld. 



In the Heart of the Wllderneas. Mr Ollpbul li 
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Oliphant, Mrs. 

Katie Stewart: A True Story. 

Second Edition, Foolscap Octavo, with Frontispiece and Vignette, 8s. 

A singularly characteristic Scottish story, most agreeable to read and 
pleasant to recollect. The charm hes in the faithful and life-like pictures 
it presents of Scottish character and customs, and manners and modes of 
life.— Tait's Magasme. 

The Quiet Heart. 

Second Edition, Post Octavo, 10a 6d. 

We cannot omit our emphatic tribute to '* The Quiet Heart," a story 
which, with its deep clear insight, its gentle but strengthening sympathies, 
and its pictures so delicately drawn, has captivated numerous readers, and 
will confer on many a memory a good and pleasant influence. — BxceUior. 

Zaidee: A Romance. 

Three Volumes, Post Octavo, £1, lis. 6d. 

Athelinge: or, The Three Gifts. 

Three Volumes, Post Octavo, £l, lis. 6d. 

It is quite charming. The beginning is perfect, and may rank with any 
picture of an interior that we know. In ** The Athelings" Mrs Oliphant 
exercises with the greatest success her talent for picture-painting. There 
is not a stroke or a shade too much or too little. A sweeter story than 
"The Athelings," or one more beautifully written, we have not seen for many 
a long day. We place it a long way ahead of all Mrs Olipbant's books, even 
of " Adam Graeme of Mossgray." The whole book is touched with so light 
and yet firm a hand that we might extract at random with the surety of 
lighting on a good thing ; but we select, 4tc—Qlobe. 

Page, David, F.G.S. 

Introductory Text-Book of Geology. 

With Illustrations. Third Edition, Crown Octavo. Price One 
Shilling and Sixpence, bound in cloth. 

Of late it has not often been our good fortune to examine a text-book on 
Science of which we could express an opinion so entirely favourable. — 
Athenceum. 

Advanced Text-Book of Geology, Descriptive and Industrial. 

Crown Octavo, with Illustrations, 6s. 

An admirable book on Geology. It is from no invidious desire to under- 
rate other works, it is the simple expression of justice, which causes us to 
assign to Mr Page's " Advanced Text-Book " the very first place among 
geological works addressed to students, at least among those which have 
come before us. We have read every word of it, with care and with delight, 
never hesitating as to its meaning, never detecting the omission of anything 
needful in a popular and succinct exposition of a rich and varied subject. — 
leader. 
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Phillips, Mr Commissioner. 

Curran and his Contemporaries. 

A New Edition, Crown Octavo, 7a. 8d. 

Certainly one of the most extraordinary piece* of Biography ever produced. 
• . . . No library should be without it. — Lord Brougham. 

Pollok, Eobert, A.M, 

The Course of Time: A Poem. 

Twenty-second Edition, Foolscap Octavo, 7s. 6d. 

Of deep and hallowed impress, full of noble thoughts and graphic con- 
ceptions — the production of a mind alive to the great relations of being, tad 
the sublime simplicity of our religion. — Blackwood's Magazine. 

The Course of Time. An Illustrated Edition. 

The Designs by Birket Foster. John Tenniel, and John R. Clayton. 
Engraved by Edmund Evans, Dalziel Brothers, Green, dec. In Square 
Octavo, bound in cloth, richly gilt, 21s. 

At last this superb poem has received an honour too long deferred, of 
being presented in a form commensurate with its intrinsic value. There 
has been no modern poem in the English language of tlie class to which 
" The Course of Time " belongs, since Milton wrote, that can be compared 
with it. In the present instance the artistic talents of Messrs Forster, Clayton, 
Tenniel, Evans, Dalziel, Green, and Woods, have been employed in giving 
expression to the sublimity of the language by equally exquisite illustrations, 
all of which are of the highest class. — Bell's Messenger. 

St Leonards, The Bight Hon. Lord* 

A Handy Book on Prope rty Law. 

Seventh Edition, enlarged, with Index, Crown Octavo, 3s. M. 

Less than 200 pages serve to arm us with the ordinary precautions to 
which we should attend in selling, buying, mortgaging, leasing, settling, 
and devising estates. We are informed of our relations to our property, to 
our wives and children, and of our liabilities as trustees or executors, in a 
little book for the million, a bonk which the author tenders to the profanum 
vulgus as even capable of " beguiling a few hours in a railway carriage." . 
. . . His authority goes with his work, and makes it more acceptable than 
a work equally good from a writer more obscure. — Times, January 20. 

Schiller. 

Poems and Ballads. 

Translated by Sir Edward Bulwkr Lttton, Bart. Second Edition, 
Octavo, 10s. 6d. 

The translations are executed with consummate ability. The technical 
difficulties attending a task so great and intri<-ate have been mastered or 
eluded with a power and patience quite extraordinary ; and the public is put 
in possession of perhaps the best translation of a foreign poet which exists 
in our language. Indeed, we know of none so complete and faithful. — 
Morning Chronicle. 
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Smith, William. 

Thorndale ; or, The Conflict of Opinions. 

Crown Octavo, 10s. 6d. 

This volume is sure sooner or later to have many readers, notwithstanding 
its defects, to which we shall refer. The subjects treated of, and the style, 
always chaste and beautiful, often attractively quaint, in which they are 
clothed, will not fail to secure the attention of the class for whom the work is 

avowedly written It deals with many of those higher forms of 

speculation characteristic of the cultivated minds of the age.— North British 
Review, February 1858. 

Dramas. 

1. Sir William Crichtow.— 2. Athklwold.— 3. Gujdobb, 18mo, 

2s. 6d. 

▲ Discourse on Ethics. 

Octavo, 3s. 6d. 



Stewart, John, V.S. 



Stable Economy. 

A Treatise on the Management of Horses. A New Edition, Fcap. 

Octavo, 6s. 6d. 

Advice to Purchasers of Horses. 

18mo, Plates, 2s. 6d. 

Strickland, Miss Agnes. 

Lives of the Queens of Scotland. 

Embellished with Portraits and Historical Vignettes. 8 vols., 
Post Octavo, price £A, 4s. 

Stephens, Henry, F.R.S.E. 

The Book of the Farm. 

Detailing the Labours of the Farmer, Farm-Steward, Ploughman, 
Shepherd, Iledger, Cattle-man, Field-worker, and Dairy-maid, and 
forming a safe Monitor for Students in Practical Agriculture. A New 
Edition in Two Volumes, Royal Octavo, price £3, handsomely bound 
in cloth, with upwards of 600 Illustrations. 

The best practical book I have ever met with. — Professor Johnston, 
We assure agricultural students that they will derive both pleasure and 
profit from a diligent perusal of this clear directory to rural labour. The 
experienced farmer will perhaps think that Mr Stephens dwells upon some 
matters too simple or too trite to need explanation ; but we regard this as a 
fault leaning to virtue's side in an instructional book. The young are often 
ashamed to ask for an explanation of simple things, and are too often dis- 
couraged by an indolent or supercilious teacher if they do. But Mr Stephens 
entirely escapes this error, for he indicates every step the young farmer should 

take, and, one by one, explains their several bearings We have 

thoroughly examined these volumes ; but to give a full notice of their varied 
and valuable contents would occupy a larger space than we can conveniently 
devote to their discussion ; we therefore, in general terms, commend them 
to the careful study of every young man who wishes to become a good prac- 
tical farmer. — Times. 



14 BOOKS PUBLISHED BY 

Stephens, Henry, F.R.S.E. 

The Book of Farm Implements and Machines. 

By James Slight, and Robert Scott Bur*, Engineers. Edited by 
Henry Stephens, F.R.8.E., Author of" The Book of the Farm/' 
fee. Illustrated with Eight Hundred and Seventy-six Engravings. 
In One Volume large Octavo, uniform with the " Book of the Farm." 
Half bound, £2, 2s. 

Catechism of Practical Agriculture. 

With Numerous Illustrations, Crown Octavo. A new Edition, Is. 
We feel perfectly assured that this Catechism is precisely the thing which 
at this moment is wanted in every rural and National School in England. — 
Notts Guardian. 

Tester Deep Land-Culture. 

Being a Detailed Account of the method of Cultivation which has been 
successfully practised for several years by the Marquess of Tweeddale 
at Yester. In Small Octavo, with Engravings on Wood, 4s. 6d. 

Tales from "Blackwood." 

In Monthly Numbers, price Sixpence ; and in Quarterly Volumes, 
price One Shilling and Sixpence. 

Tnlloch, The Rev. Principal 

Theism : The Witness of Season and Bature to an All- Wise 
and Beneficent Creator. 

In One Volume Octavo, 10s. 6d. 
Dr Tulloch's Essay, in its masterly statement of the real nature and 
difficulties of the subject, its logical exactness in distinguishing the illustrative 
from the suggestive, its lucid arrangement of the argument, its simplicity of 

expression, is quite unequalled by any work we have seen on the subject. 

Christian Remembrancer, January 1867. 

Leaders of the Reformation— Luther, Calvin, Latimer, Knox. 

Crown Octavo, 5s. 

Warren, Samuel, D.G.L. 

Works. 

A Cheap Edition, 5 Vols. Crown Octavo, price 24s. 

Diary of a Late Physician. 

2 Vols. Foolscap, 12s. Cheap Edition, in One Volume, 6s. 6d. 

Ten Thousand a- Year. 

3 Vols. Foolscap, 18s. Cheap Edition, in Two Volumes, 9s. 

NOW and Then. Foolscap, 6s. Cheap Edition, 2s. 6d. 

Essays, Critical, Imaginative, and Juridical. 

2 Vols. Post Octavo, 24s. Cheap Edition, in One Volume, 6s. 
Idly and Bee. Foolscap, 5». Cheap Edition, 2s. 

Intellectual and Moral Development, is* 6d. 
Duties Of Attorneys. Foolscap, 9s. 
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Wilson, John, 

Professor of Moral Philosophy and Political Economy in the Univer- 
sity of Edinburgh. 

Works. 

Edited by his Son-in-Law, Professor Fxrrier. IS Volumes, Crown 
Octavo, jfc'3, 12a. 

Noctes Ambrosiaius. 

Volumes, Crown Octavo, 24a. 

Essays : Critical and Imaginative. 

4 Volumes, Crown Octavo, 24s. 

Becreations of Christopher North. 
2 Volumes, Crown Octavo, 12s. 

Tales. 

Viz.— Lioht8 aicd Shadows of Scottish Lifs — Margaret Lvun- 
8AV — Tea Foresters. Complete in One Volume, 6s. 

Poems. 

A New and Complete Edition, in One Volume, 6s. 

Portrait of Professor Wilson 

As " Christopher in his Sporting Jacket," by Duncan. £1, Is. 

White, Rev. James. 

The Eighteen Christian Centuries. 

Post Octavo, 7s. 6d. A New Edition, with Index. 

An invaluable manual alike to the old and young reader. .... 
It may with justice to Mr White's industry aud sagacity be said, that no event, 
however remote, has been omitted that has any bearing on the general history 
of Christendom from the first a*d. to the close of the last century. — The Globe. 

The History of France from the Earliest Timet to the 
Tear 1848. 

Post &vo, 9a. 

Weiss, Charles, 

Professor of History at the Lycee Buonaparte^ 

History of the French Protestant Sefogees. 

Translated by F. Hardmaic, Esq. In Octavo, price 14s. 

We have risen from the perusal of Mr Wetss's book with feelings of extreme 
gratification. The period embraced by this work includes the most heart- 
stirring times of the eventful History of Protestantism, and is of surpassing 
interest. — Britannia, 
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CHEAP EDITIONS OF POPULAR WOBKS. 

LIGHTS AND SHADOWS OF SCOTTISH LIFE. 
Foolscap 8vo, 2s. 64. 

THE TRIALS OF MARGARET LYNDSAY. 

By the Author of "Light* and Shadows of Scottish Lift." Fcap 8vo, 
2S. 6d. 

THE FORESTERS. 

By the Author of "Lights and Shadows of Scottish life.'* Fcap 8vo, 
2s. 6d. 

TOM CRINGLE'S LOG. 

Complete In One Volume, Foolscap 8vo, 8s. 6d. 

THE CRUISE OF THE MIDGE. 

By the Author of " Tom Cringle's Log." In One Volume, Foolscap 8vo, 
8s. 6d. 

THE LIFE OF MANSIE WAUCH, TAILOR IN DALKETTH. 
Foolscap 8vo, 2s. 6d. 

THE SUBALTERN. 

By the Author of " The Chelsea Pensioners." Foolscap 8vo, 2s. 6d. 

PENINSULAR SCENES AND SKETCHES. 

By the Author of " The Student of Salamanca." Foolscap 8vo, 2a. 6d. 

NIGHTS AT MESS, SIR FRIZZLE PUMPKIN, * OTHER TALES. 
Foolscap 8vo, 2s. 6d. 

THE YOUTH AND MANHOOD OF CYRIL THORNTON. 

By the Author of " Men and Manners In America.*' Fcap 8vo, 8s. 6d. 

VALERIUS. A ROMAN STORY. 
Foolscap 8vo, 2s. 6d. 

REGINALD DALTON. 

By the Author of " Valerius.** Foolscap 8vo, 8s. 6d. 

SOME PASSAGES IN THE LIFE OF ADAM BLAIR, AND 
HISTORY OF MATTHEW WALD. 
By the Author of " Valerius." Foolscap 8vo, 8s. 6d. 

ANNALS OF THE PARISH, AND AYRSHIRE LEGATEES. 
By John Galt. Foolscap 8vo, 8s. 6d. 

SIR ANDREW WYIIE. 

By John Galt. Foolscap 8vo, 8s. 6d. 

THE PROVOST, AND OTHER TALES. 
By John Galt. Foolscap 8vo, 8a, 6d. 

THE ENTAIL. 

By John Galt. Foolscap 8vo, 8s. 6d. 

LIFE IN THE FAR WEST. 

By G. F. Buxton. A New Edition. Foolscap 8vo, 4s. 



A t the prices above mentioned the Boohs owe in Paper Covers. 
In Cloth the Price is 6d. per Vol, extra. 




i 



\ 



